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INTRODUCTION

The Examining Board of Social Workers, Marriage and Family Therapists and Professional
Counselors licenses and regulates social workers, marriage and family therapists and professional
counselors. The Board of Social Workers, Marriage and Family Therapists and Professional
Counselors is composed of members of the profession and public members who are appointed by
the Governor and confirmed by the Senate.

The Department of Regulation and Licensing is an umbrella agency providing administrative
services to various professional boards. Within the department the Bureau of Health Service
Professions provides administrative services to the Examining Board of Social Workers,
Marriage and Family Therapists and Professional Counselors. Questions about board business
may be directed to the examining board in care of the Bureau of Health Service Professions, PO
Box 8935, Madison WI 53708.

This book contains statutes and rules relevant to the regulation and practice of the social workers,
marriage and family therapists and professional counselor professions in Wisconsin. These
statutes and rules are part of the law of Wisconsin. To assist in using these materials, a subject
index is included at the end of the book. Only a limited number of statutes and rules are included
in this book.

The development of the law in this area is ongoing. Therefore, these rules and statutes may be
revised subsequent to the printing of this book. Most local libraries maintain current sets of the
Wisconsin Administrative Code and the Wisconsin Statutes. These documents as well as other
state publications are available from the Department of Administration, Document Sales
Division, PO Box 7840, Madison WI 53707.

All Wisconsin Statutes and Administrative Codes are available on the Internet at the following
addresses:

Statutes: http://ww. legis.state.wi .us/rsb/statutes. html

Rules: http://ww. legis.state.wi .us/rsb/code/codtoc. hitml
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Structure of the Executive Branch

CHAPTER 15
STRUCTURE OF THE EXECUTIVE BRANCH
SUBCHAPTERI
GENERAL PROVISIONS

15.001 Declaration of policy.

1501 Definitions. . .

1502 Offices, departments and independent agencies.

15.03  Attachment for limited purposes.

15.04 gletads of departments and independent agencies; powers and
uties.

15.05 Secretaries.

15.06 Commissionsand commissioners.
15.07 Boards.

1508 Examining boards and councils.
15.085 Affiliated credentiaiing boards.
15.09 Councils.

SUBCHAPTERII
DEPARTMENTS

15.40 Department of regulation and Iice_:n_sin%; creation.
15.405 Same; attached boards and examining boards

15.406 Same; attached affiliated credentialingboards
15.407 Same; councils.

SUBCHAPTERI.
GENERAL PROVISIONS.

15.001 Declaration of policy. (1) THREE BRANCHES OF
GOVERNMENT. The “republican form of government” guaranteed
by the U.S. constitution contemplates the separation of powers
within state government among the legislative, the executive and
the judicial branches of the government. The legislative branch
has the broad objective of determining policies and programs and
review of program performance for programs previously
authorized, the executive branch carries out the programs and
policies and the judicial branch has the responsibility for
adjudicating any conflicts which might arise from the
interpretation or application of the laws. It is a traditional concept
of American government that the 3 branches are to function

separately, without intermingling of authority, except as
specifically provided by law.
2)GOALS OF EXECUTIVE BRANCH ORGANIZATION. (a) As the

chief administrative officer of the state, the governor should be
provided with the administrative facilities and the authority to
carry out the functions of the governor’s office efficiently and
effectively within the policy limits established by the legislature.

(b) The administrative agencies which comprise the executive
branch should be consolidated into a reasonable number of
departments and independent agencies consistent with executive
capacity to administer effectively at all levels.(c) The integration
of the agencies in the executive branch should be on a functional
basis, so that programs can be coordinated.

(d) Each agency in the executive branch should be assigned a
name commensurate with the scope of its program responsibilitizs,
and should be integrated into one of the departments or
independent agencies of the executive branch as closely as the
conflicting goals of administrative integration and responsiveness
to the legislature will permit.

(3) GOALS OF CONTINUING REORGANIZATION. Structural
reorganization should be a continuing process through careful
executive and legislative appraisal of the placement of proposed
new programs and the coordination of existing programs in
response to changing emphasis or public needs, and should be
consistent with the following goals:

(a) The organization of state government should assure its
responsiveness to popular control. It is the goal of reorganization
to improve legislative policy—making capability and to improve
the administrative capability of the executive to carry out these
policies.

(b) The organization of state government should facilitate
communication between citizens and government. It is the goal of
reorganization through coordination of related programs in
function—oriented departments to improve public understanding of
government programs and policies and to improve the
relationships between citizens and administrative agencies.

(c) The organization of state government shall assure efficient
and effective administration of the policies established by the
legislature. It is the goal of reorganization to promote efficiency
by improving the management and coordination of state services
and by eliminating overlapping activities.

History: 1991 a. 316.

15.01 Definitions. In this chapter: (Ig) “Affiliated
credentialing board” means a part—time body that meets all of the
following conditions:

(a) Is attached to an examining board to regulate a profession
that does not practice independently of the profession regulated by
the examining board or that practices in collaboration with the
profession regulated by the examining board.

(b) With the advice of the examining board to which it is
attached, sets standards of professional competence and conduct
for the profession under the affiliated credentialing board’s
supervision, reviews the qualifications of prospective new
practitioners, grants credentials, takes disciplinary action against
credential holders and performs other functions assigned to it by
law.

(1r) “Board” means a part—time body functioning as the policy-
making unit for a department or independent agency or a part—
time body with policy—making or quasi—judicial powers.

(2)“Commission”’ means a 3—member governing body in charge
of a department or independent agency or of a division or other
subunit within a department, except for the Wisconsin waterways
commission which shall consist of 5 members, the parole
commission which shall consist of 8 members, and the Fox River
management commission which shall consist of 7 members. A
Wisconsin group created for participation in a continuing
interstate body, or the interstate body itself, shall be known as a
“commission”, but is not a commission for purposes of s.15.06.
The parole commission created under s.15.145 (1) shall be known
as a “commission”, but is not a commission for purposes of
8.15.06. The sentencing commission created under s.15.105  (27)
shall be known as a “commission” but is not a commission for
purgoses of s. 15.06 (1) to (4m), (7), and (9).

() “Committee” means a part—time body appointed to study a
specific problem and to recommend a solution or policy
alternative with respect to that problem, and intended to terminate
on the completion of its assignment. Because of their temporary
nature, committees shall be created by session law rather than by
statute.

(4) “Council” means a part—time body appointed to function on
a continuing basis for the study, and recommendation of solutions
and policy alternatives, of the problems arising in a specified
functional area of state government, except the Wisconsin land
council has the powers specified in s. 16.965 (3) and (5) and the
powers granted to agencies under ch. 227, the Milwaukee River
revitalization council has the powers and duties specified in s.
23.18, the council on physical disabilities has the powers and
duties specified in s. 46.29 (1) and (2), and the state council on
alcohol and other drug abuse has the powers and duties specified
ins. 14.24.

(5) “Department” means the principal administrative agency
within the executive branch of Wisconsin state government, but
does not include the independent agencies under subch. II1.

(6) “Division,” “bureau,” “section” and “unit” means the
subunits of a department or an independent agency, whether
specifically created by law or created by the head of the
department or the independent agency for the more economic and
efficient administration and operation of the programs assigned to
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the department or independent agency. The office of justice
assistance in the department of administration and the office of
credit unions in the department of financial institutions have the
meaning of “division” under this subsection. The office of the
long— term care ombudsman under the board on aging and long—
term care and the office of educational accountability in the
department of public instruction have the meaning of “bureau”
under this subsection.

(7) “Examining board” means a part—time body which sets
standards of professional competence and conduct for the
profession under its supervision, prepares, conducts and grades the
examinations of prospective new practitioners, grants licenses,
investigates complaints of alleged unprofessional conduct and
performs other functions assigned to it by law. “Examining board”
includes the board of nursing.

(8) “Head”, in relation to a department, means the constitutional
officer, commission, secretary or board in charge of the
department. “Head”, in relation to an independent agency, means
the commission, commissioner or board in charge of the
independent agency.

(9) “Independent agency” means an administrative agency

within the executive branch created under subch. II1.

History: 1977 c. 29, 274; 1979 ¢. 34; 1983a. 27, 189, 371,410,538;
120, 180; 1987s. 27, 342,399; 1989a. 31, 107, 202; 1991a. 39,269, 315; 1993 a.
16, 107,210,215; 1995 a. 27 ss. 74 and 9145 (I); 1995 a. 442,462; 1997 a. 27,237,
2001 a 16, 105,109.

1985a 29,

15.02 Offices, departments and independent agencies.
The constitutional offices, administrative departments and
independent agencies which comprise the executive branch of
Wisconsin state government are structured as follows:

(1) SEPARATE CONSTITUTIONAL OFFICES. The governor,
lieutenant govemor, secretary of state and state treasurer each
head a staff to be termed the “office” of the respective
constitutional officer.

(2) PRINCIPAL  ADMINISTRATIVE ~ UNITS. The  principal
administrative unit of the executive branch is a “department” or an
“independent agency”. Each such unit shall bear a title beginning
with the words “State of Wisconsin” and continuing with
“department of....” or with the name of the independent agency. A
department may be headed by a constitutional officer, a secretary,
a commission or a board. An independent agency may be headed
by a commission, a commissioner or a board.

(3) INTERNAL STRUCTURE. (a) The secretary of each department
may, subject to sub. (4), establish the internal structure within the
office of secretary so as to best suit the purposes of his or her
department. No secretary may authorize the designation of
“assistant secretary” as the official position title of any employee
of his or her department.

(b) For field operations, departments may establish district or
area offices which may cut across divisional lines of
responsibility.

(c) For their internal structure, all departments shall adhere to
the following standard terms, and independent agencies are
encouraged to review their internal structure and to adhere as
much as possible to the following standard terms:

1. The principal subunit of the department is the “division”.
Each division shall be headed by an *“administrator”. The office of
justice assistance in the department of administration and the
office of credit unions in the department of financial institutions
have the meaning of “division” and the executive staff director of
the office of justice assistance in the department of administration
and the director of credit unions have the meaning of
“administrator” under this subdivision.

2. The principal subunit of the division is the “bureau”. Each
bureau shall be headed by a “director”. The office of the long—
term care ombudsman under the board on aging and long—term
care and the office of educational accountability in the department
of public instruction have the meaning of “bureau” under this
subdivision.

2m. Notwithstanding subds. 1. and 2., the principal subunit of
the department of tourism is the “bureau”, which shall be headed
by a “director”.

3. If further subdivision is necessary, bureaus may be divided
into subunits which shall be known as “sections” and which shall
be headed by “chiefs” and sections may be divided into subunits
which shall be known as ““units” and which shall be headed by
“supervisors”.

Structure of the Executive Branch

(4) INTERNAL ORGANIZATION AND ALLOCATION OF FUNCTIONS.
The head of each department or independent agency shall, subject
to the approval of the governor, establish the internal organization
of the department or independent agency and allocate and
reallocate duties and functions not assigned by law to an officer or
any subunit of the department or independent agency to promote
economic and efficient administration and operation of the
department or independent agency. The head may delegate and
redelegate to any officer or employee of the department or
independent agency any function vested by law in the head. The
governor may delegate the authority to approve selected
organizational changes to the head of any department or
independent agency.

History: 1971 &. 261} 1973¢c. 12, 1975c. 39; 1977 c. 29; 1979¢. 221; 1987a. 27,

399; 1993 a. 16, 184,215,491; 19954 27 wi 15, Th. T wied 145 (1], 1997a.27.
Limits of internal departmental reorganization discussed. 61 Atty. Gen. 306.

15.03 Attachment for limited purposes. Any division,
office, commission, council or board attached under this section to
a department or independent agency or a specified division thereof
shall be a distinct unit of that department, independent agency or
specified division. Any division, office, commission, council or
board so attached shall exercise its powers, duties and functions
prescribedby law, including rule making, licensing and regulation,
and operational planning within the area of program responsibility
of the division, office, commission, council or board,
independently of the head of the department or independent
agency, but budgeting, program coordination and related
management functions shall be performed under the direction and
supervision of the head of the department or independent agency,
except that with respect to the office of the commissioner of
railroads, all personnel and biennial budget requests by the office
of the commissioner of railroads shall be provided to the
departmentof transportation as required under s. 189.02

(7) and shall be processed and properly forwarded by the public
service commission without change except as requested and
concurred in by the office of the commissioner of railroads.

History: 1981 c. 347; 1983 a. 27; 1993a. 123; 1999a. 9.

15.04 Heads of departments and independent agencies;
powers and duties.(1) DuTIES. Each head of a department or
independentagency shall:

(a) Supervision. Except as provided in s.15.03, plan, direct,
coordinate and execute the functions vested in the department or
independentagency.

(b) Budget. Biennially compile a comprehensive program budget
which reflects all fiscal matters related to the operation of the
department or independent agency and each program, subprogram
and activity therein.

(c) Advisory bodies. In addition to any councils specifically
created by law, create and appoint such councils or committees as
the operation of the department or independent agency requires.
Members of councils and committees created under this general
authority shall serve without compensation, but may be
reimbursed for their actual and necessary expenses incurred in the
performance of their duties and, if such reimbursement is made,
such reimbursement in the case of an officer or employee of this
state who represents an agency as a member of such a council or
committee shall be paid by the agency which pays the officer’s or
employee’s salary.

(d) Biennial report. On or before October 15 of each odd-
numbered year, submit to the governor and the chief clerk of each
house of the legislature, for distribution to the legislature under s.
13.172 (2), a report on the performance and operations of the
department or independent agency during the preceding biennium,
and projecting the goals and objectives of the department or
independent agency as developed for the program budget report.
The secretary of administration may prescribe the format of the
report and may require such other information deemed
appropriate. Each department or independent agency shall provide
a copy of its biennial report to legislators upon request. Any
department or independent agency may issue such additional
reports on its findings and recommendations as its operations
require. A department or independent agency may, on or before
October 15, submit an annual report prepared by it, in place of the
biennial report required under this paragraph, it the submission of
the annual reports is approved by the secretary of administration.
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(e) Seal. Have authority to adopt a seal for the department or
independentagency.

(f) Bonds. Have authority to require that any officer or employee
of the department or independent agency give an official bond
under ch. 19, if the secretary of administration agrees that the
position held by such officer or employee requires bonding.

g) Discrimination review. In order to determine whether there is
any arbitrary discrimination on the basis of race, religion, national
origin, sex, marital status or sexual orientation as defined in s.
111.32 (13m), examine and assess the statutes under which the
head has powers or regulatory responsibilities, the procedures by
which those statutes are administered and the rules promulgated
under those statutes. If the department or agency head finds any
such discrimination, he or she shall take remedial action, including
making recommendations to the appropriate executive, legislative
or administrative authority.

(i) Records and forms management program. Establish and
maintain a records and forms management program.

() Records and forms officer. Appoint a records and forms
officer, who shall be responsible for compliance by the department
or independent agency with all records and forms management
laws and rules and who may prevent any form from being put into
use.

(k) Form numbering and filing system. Establish a numbering
and filing system for forms.

(m) Notice onforms. See that each form used by the department
or independent agency to seek information from municipalities,
counties or the public contains on the first page of the form, or in
the instructions for completing the form, a conspicuous notice of
the authorization for the form, whether or not completing the form
is voluntary, if it is not voluntary, the penalty for failure to
respond and whether or not any personally identifiable
information, as defined under s. 19.62 {5), requested in the form is
likely to be used for purposes other than for which it is originally
being collected. This paragraph does not apply to state tax forms.
(2) DEepuTY. Each secretary of a department or head of an
independent agency under s. 230.08 (2) (L) may appoint a deputy
who shall serve at the pleasure of the secretarK or agency head
outside the classified service. The deputy shall exercise the
powers, duties and functions of the secretary or head in the
absence of the secretary or head, and shall perform such other
duties as the secretary or head prescribes. The adjutant general
may appoint 2 deputies as provided in s. 21.18 (1). In this
subsection “secretary” includes the attorney general and the state
superintendent of public instruction.

(3) DepUTY APPROVALS. Positions for which appointment is

made under sub. (2) may be authorized only under s. 16.505.

History: 1971 c. 125; 1975c¢. 94; 1977 c. 196,273,418,447; 1979c. 221; 1981 c.
112,350; 1981¢.391 s, 210; 1983 a, 27, 524; 1985a.29; I'#E5 w [ Bl ss 3 w1 &, Mim,
1985a. 332; 1987a. 147 s. 25; 1987a. 186; 1989a. 248; 1991 a. 39, 189; 1995a. 27;
1997a. 73.

15.05 Secretaries.{(1) SELECTION. (a) If a department is under
the direction and supervision of a secretary, the secretary shall be
nominated by the governor, and with the advice and consent of the
senate appointed, to serve at the pleasure of the governor.

(b) Except as provided in pars.(c) and (d), If a department is
under the direction and supervision of a board, the board shall
appoint a secretary to serve at the pleasure of the board outside the
classified service. In such departments, the powers and duties of
the board shall be regulatory, advisory and policy—making, and not
administrative. All of the administrative powers and duties of the
department are vested in the secretary, to be administered by him
or her under the direction of the board. The secretary, with the
approval of the board, shall promulgate rules for administering the
department and performing the duties assigned to the department.

(c) The secretary of natural resources shall be nominated by the
governor, and with the advice and consent of the senate appointed,
to serve at the pleasure of the governor.

(d) The secretary of agriculture, trade and consumer protection
shall be nominated by the governor, and with the advice and
consent of the senate appointed, to serve at the pleasure of the
governor.

(3) EXecuTIiVE ASSISTANT. Each secretary may appoint an
executive assistant to serve at his or her pleasure outside the
classified service. The executive assistant shall perform duties as
the secretary prescribes. In this subsection, “secretary” includes
the attorney general, the adjutant general, the director of the
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technical college system and the state superintendent of public
instruction.

(3m) FIELD DISTRICT OR FIELD AREA DIRECTORS Each secretary
may appoint a director under the classified service for each district
or area office established in his or her department under s.15.02
(3) (b).

(4) OFriCcIAL OATH. Each secretary shall take and file the official
oath prior to assuming office.

(5) EXECUTIVE ASSISTANT APPROVALS. Positions for which
appointment is made under sub. (3) may be authorized only under
. 16,505,

History: 1973 ¢. 90; 1977 ¢. 4, 196; 1985 a. 18; [¥85a. 337 &
169; 1993a. 399; 1995a. 27.

A secretary, appointed by the governor, could be removed only by the governor,
even though the general appointment statute had been amended to provide that the
secretary is appointed by a board to serve at the board’s pleasure. Moses v. Board of
Veterans Affairs, 80 Wis. 2d 411, 259 N.W.2d 102 (1977).

IE1 {31, 1989a.31,

15.06 Commissions and commissioners.(1) SELECTION OF
MEMBERS.(a) Except as otherwise provided in this subsection, the
members of commissions shall be nominated by the governor, and
with the advice and consent of the senate appointed, for staggered
6-year terms expiring on March 1 of the odd—numberedyears.

(ag) Members of the Wisconsin waterways commission shall be
nominated by the governor, and with the advice and consent of the
senate appointed, for staggered 5—year terms.

(ar) The commissioner of railroads shall be nominated by the
?overnor, and with the advice and consent of the senate appointed,

or a 6—year term expiring on March | of an odd—numbered year.

(b) The commissioner of insurance shall be nominated by the
governor, and with the advice and consent of the senate appointed,
to serve at the pleasure of the governor. The governor may remove
from office the commissioner of insurance who was appointed for
a fixed term before August 1, 1987.

(d) The members of the personnel commission shall be
nominated by the governor, and with the advice and consent of the
senate appointed, for 5-year terms, subject to the following
conditions:

|. At least one member shall be licensed to practice law in this
state.

2. They shall possess some professional experience in the field
of personnel or labor relations.

3. No member may hold any other position in state employment.

4. No member, when appointed or for 3 years immediately prior
to the date of appointment, may have been an officer of a
committee in any political party, partisan political club or partisan
political organization or have held or been a candidate for any
partisan elective public office. No member may become a
candidate for or hold any such office.

5. At no time may more than 2 members be adherents of the
same political party.

6. Each member of the commission shall be a U.S. citizen and
shall have been a resident of this state for at least 3 years.

(2) SELECTION OF OFFICERS. Each commission may annually
elect officers other than a chairperson from among its members as
its work requires. Any officer may be reappointed or reelected. At
the time of making new nominations to commissions, the governor
shall designate a member or nominee of each commission to serve
as the commission’s chairperson for a 2—year term expiring on
March 1 of the odd—numberedyear except that:

(a) Commencing March 1, 1979, and thereafter, the labor and
industry review commission shall elect one of its members to
serve as the commission’s chairperson for a 2—year term expiring
on March 1 of the odd—numbered year.

(3 FuLL-TIME orFices.(2) A commissioner may not hold any
other office or position of profit or pursue any other business or
vocation, but shall devote his or her entire time to the duties of his
or her office. This paragraph does not apply to: 1. The
commissioner of insurance. 3. The members of the Wisconsin
waterways commission.

(b) The commissioner of insurance shall not engage in any other
occupation, business or activity that is in any way inconsistent
with the performance of the duties of the commissioner of
insurance, nor shall the commissioner hold any other public office.

(4) CHAIRPERSON; ADMINISTRATIVE DUTIES. The administrative
duties of each commission shall be vested in its chairperson, to be
administered by the chairperson under the statutes and rules of the
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commission and subject to the policies established by the
commission. o )

(4m) EXECUTIVE ASSISTANT. Each commission chairperson
under s. 230.08 (2) (m) and each commissioner of the public
service commission may appoint an executive assistant to serve at
his or her pleasure outside the classified service. The executive
assistant shall perform duties as the chairperson or commissioner
prescribes. o

(5) FREQUENCY OF MEETINGS; PLACE Every commission shall
meet on the call of the chairperson or a majority of its members.
Every commission shall maintain its offices in Madison, but may
meet or hold hearings at such other locations as will best serve the
citizens of this state. ) o

(6) QUORUM. A majority of the membership of a commission
constitutes a quorum to do business, except that vacancies shall
not prevent a commission from doing business. This subsection
does not apply to the parole commission.

(7) RePORTS. Every commission attached to a department shall
submit to the head of the department, upon request of that person
not more often than annually, a report on the operation of the
commission. o )

(8) OFFicIAL OATH. Every commissioner shall take and file the
official oath prior to assuming office.

(9). EXECUTIVE ASSISTANT APPROVALS. Positions for which
appointment is made under sub. (4m) may be authorized only
under s. 16.505.

History: 1971 c. 193,307; 1977c. 29, 196,274; 1981 c. 347, 1983a. 27,371,410,
538; 1985 a. 29; 1987 a. 27,403; 1989a. 31; 1991 a. 39,269,316; 1993a. 16, 123;
1995a. 27; 1997a. 27; 2001 a. 16.

A single member of the personnel commission is to act as the
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15m. The members of the state fair park board appointed under
5.15.445 (4) (a) 3.to 5.

16. Land information board.

Note: Subd. 16. is repealed eff. 9-1-03 by 1997 Wis. Act 27.

17. Real estate appraisers board.

18. Savings bank review board.

19m. Auctioneer board.

20. The 3 members of the Kickapoo reserve management board
appointed under s.15.445 (2) (b) 3.

22. Private employer health care coverage board.

Note: Subd. 22. is repealed eff. 1-1-10 by 1999Wis. Act 9.

(c) Except as provided under par. (cm), fixed terms of members
of boards shall expire on May 1 and, if the term is for an even
number of years, shall expire in an odd—numberedyear.

(cm) The term of one member of the ethics board shall expire on
each May 1. The terms of 3 members of the development finance
board appointed under s.15.155 (1) (a) 6. shall expire on May 1 of
every even—numbered year and the terms of the other 3 members
appointed under s.15.155 (1) (a) 6. shall expire on May 1 of every
odd—numbered year. The terms of the 3 members of the land and
water conservation board appointed under s.15.135 (4) (b) 2. shall
expire on January 1. The term of the member of the land and water
conservation board appointed under s.15.135 (4) (b) 2m. shall
expire on May 1 of an even—numbered year. The terms of
members of the real estate board shall expire on July |. The terms
of the appraiser members of the real estate appraisers board and
the terms of the auctioneer and auction company representative
members of the auctioneer board shall expire on May 1 in an
even—numbered year.

(cs) No member of the auctioneer board, real estate appraisers
board or real estate board may be an officer, director or employee
of a private organization that promotes or furthers any profession
or occupation regulated by that board.

(2) SELECTION OF OFFICERS. At its first meeting in each year,
every board shall elect a chairperson, vice chairperson and
secretary each of whom may be reelected for successive terms,
except that:

(a) The chairperson and vice chairperson of the investment
board shall be designated biennially by the governor.

(b) The chairperson of the board on health care information shall
be designated biennially bg the governor.

(d) The officers elected by the board of regents of the University
of Wisconsin System and the technical college system board shall
be known as a president, vice president and secretary.

(e) The representative of the department of justice shall serve as
chairperson of the claims board and the representative of the
department of administration shall serve as its secretary.

(1 The state superintendent of public instruction or his or her
designated representative shall serve as chairperson of the school
district boundary appeal board.

(g) A representative of the department of justice designated by
the attorney general shall serve as nonvoting secretary to the law
enforcement standards board.

(h) The chairperson of the state fair park board shall be
designated annually by the governor from among the members
appointed under s.15.445 (4) (a) 3., 4. and 5.

(j) At its first meeting in each even—numbered year, the state
capitol and executive residence board shall elect officers for 2—
year terms.

(k) The governor shall serve as chairperson of the governor's
work—based learning board.

(L) The governor shall serve as chairperson of the information
technology management board and the chief information officer
shall serve as secretary of that board.

(3) FREQUENCY OF mE£TIHGS () If a department or independent
agency is under the direction and supervision of a board, the board
shall meet quarterly and may meet at other times on the call of the
chairperson or a majority of its members. If a department or
independent agency Is under the direction and supervision of a
board, the board shall, in addition, meet no later than August 31 of
each even—numbered year to consider and approve a proposed
budget of the department or independent agency for the
succeeding fiscal biennium.

(b) Except as provided in par. (bm), each board not covered
under par. (a) shall meet annually, and may meet at other times on
the call of the chairperson or a majority of its members. The
auctioneer board, the real estate board and the real estate
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appraisers board shall also meet on the call of the secretary of
regulation and licensing or his or her designee within the
department.

(bm) 1, The board on health care information shall meet 4 times
each year and may meet at other times on the call of the
chairperson or a majority of the board’s members.

2. The environmental education board shall meet 4 times each
year and may meet at other times on the call of the chairperson.

3. The auctioneer board shall meet at least 4 times each year.

4. The information technology management board shall meet at
least 4 times each year and may meet at other times on the call of
the chairperson.

(4) QuoruM. A majority of the membership of a board
constitutes a quorum to do business and, unless a more restrictive
provision is adopted by the board, a majority of a quorum may act
in any matter within the jurisdiction of the board. This subsection
does not apply to actions of the ethics board or the school district
boundary appeal board as provided in ss. 19.47 (4) and 117.05 (2)
fal.

(5) REIMBURSEMENT FOR EXPENSES; COMPENSATION. Except as
provided in sub. (5m), the members of each board shall be
reimbursed for their actual and necessary expenses incurred in the
performance of their duties, such reimbursement in the case of an
officer or employee of this state who represents an agency as a
member of a board to be paid by the agency which pays the
member’s salary. The members shall receive no compensation for
their services, except that the following members of boards, except
full-time state officers or employees, also shall be paid the per
diem stated below for each day on which they were actually and
necessarily engaged in the performance of their duties:

(a) Members of the investment board, $50 per day.

(b) Members of the banking review board, $25 per day but not
to exceed $1,500 per year.

(c) Members of the auctioneer board, $25 per day.

(d) Members of the board of agriculture, trade and consumer
protection, not exceeding $35 per day as fixed by the board with
the approval of the governor, but not to exceed $1,000 per year.

(e) In lieu of a per diem, the members of the technical college
system board shall receive $100 annually.

(fi Members of the teachers retirement board, appointive
members of the Wisconsin retirement board, appointive members
of the group insurance board, members of the deferred
compensation board and members of the employee trust funds
board, $25 per day.

(g) Members of the savings and loan review board, $10 per day.

(gm) Members of the savings bank review board, $10 per day.

(h) Voting members of the land and water conservation board,
$25 per day.

(i) Members of the educational approval board, $25 per day.

() Members of the state fair park board, $10 per day but not to
exceed $600 per year.

k) Members of the ethics board, $25 per day.

L) Members of the school district boundary appeal board, $25

er day.
P (n) l\)/llembers of the elections board, $25 per day.

(o) Members of the burial sites preservation board, $25 per day.

r) Members of the real estate board, $25 per day.

s) Members of the credit union review board, $25 per day but
not to exceed $1,500 per year.

(t) Members of the waste facility siting board who are town or
county officials, $35 per day.

(w) Members of the lower Wisconsin state riverway board, $25

er day.
P 9] l\)/llembers of the real estate appraisers board, $25 per day.

(y) Members of the Kickapoo reserve management board, $25
per day.

(5m) LIMITATIONS ON SALARY AND EXPENSES(b) Lower
Wisconsin state riverway board. The members, except for the
chairperson, of the lower Wisconsin state riverway board shall be
reimbursed under sub. (5) for only their necessary and actual
travel expenses incurred in the performance of their duties, or shall
be paid $25 plus mileage incurred in the performance of their
duties, whichever is greater. The chairperson of the lower
Wisconsin state riverway board shall be reimbursed for all his or
her actual and necessary expenses incurred in the performance of
his or her duties. The lower Wisconsin state riverway board shall

Structure of the Executive Branch

determine which expenses of the chairperson are actual and
necessary before reimbursement.

(B)REPORTS.Every board created in or attached to a department
or independent agency shall submit to the head of the department
or independent agency, upon request of that person not more often
than annually, a report on the operation of the board.

(7) OFFICIAL OATH. Each member of a board shall take and file

the official oath prior to assuming office.

History: 1971 c. 100 s. 23; 1971 c. 125, 261, 270, 323; 1973c. 90, 156, 299, 334;
1975 c. 39, 41, 422; 1977 c. 29 ss. 24, 26, 1650m (3); 1977 c. 203, 277, 418, 427;
1979c¢. 34, 110,221,346; 1981 c. 20, 62, 94, 96, 156,314,346,374,391; 1983a. 27,
282, 403; 1985a. 20, 29,316; 1987 a. 27, 119, 142, 354,399,403; 1989a. 31, 102,
114, 219, 299, 340; 1991a. 25, 39, 116,221,269,316; 1993a. 16,75, 102, 184,349,
399,490; 1995a. 27,216,247; 1997a. 27; 1999 a. 9, 44, 181, 197;2001 a. 16.

“Membership” as used in sub. (4) means the authorized number of positions and
not the nusmber of positions that are currently occupied. 66 Atty. Gen. 192

15.08 Examining boards and goumncils.{1} SELECTION oF
MEMBERS. All members of examining boards shall be residents of
this state and shall, unless otherwise provided by law, be
nominated by the governor, and with the advice and consent of the
senate appointed. Appointments shall be for the terms provided by
law. Terms shall expire on July 1. No member may serve more
than 2 consecutive terms. No member of an examining board may
be an officer, director or employee of a private organization which
promotes or furthers the profession or occupation regulated by that
board.

(1m) PUBLIC mEmBERS.(a) Public members appointed under
s.15.405 or 15.407 shall have all the powers and duties of other
members except they shall not prepare questions for or grade any
licensing examinations.

(am) Public members appointed under s.15.405 or 15.407 shall
not be, nor ever have been, licensed, certified, registered or
engaged in any profession or occupation licensed or otherwise
regulated by the board, examining board or examining council to
which they are appointed, shall not be married to any person so
licensed, certified, registered or engaged, and shall not employ, be
employed by or be professionally associated with any person so
licensed, certified, registered or engaged.

(b) The public members of the chiropractic examining board, the
dentistry examining board, the hearing and speech examining
board, the medical examining board, perfusionists examining
council, respiratory care practitioners examining council and
council on physician assistants, the board of nursing, the nursing
home administrator examining board, the veterinary examining
board, the optometry examining board, the pharmacy examining
board, the marriage and family therapy, professional counseling,
and social work examining board, and the psychology examining
board shall not be engaged in any profession or occupation
concerned with the delivery of physical or mental health care.

(c) The membership of each examining board and examining
council created in the department of regulation and licensing after
June 1, 1975, shall be increased by one member who shall be a
public member appointed to serve for the same term served by the
other members of such examining board or examining council,
unless the act relating to the creation of such examining board or
examining council provides that 2 or more public members shall
be appointed to such examining board or examining council.

(2) SELECTION OF OFFICERS. At its first meeting in each year,
every examining board shall elect from among its members a
chairperson, vice chairperson and, unless otherwise provided by
law, a secretary. Any officer may be reelected to succeed himself
or herself.

(3) FREQUENCY OF MEETINGS.(a) Every examining board shall
meet annually and may meet at other times on the call of the
chairperson or of a majority of its members.

(b) The medical examining board shall meet at least 12 times
annuallh/.

(c) The hearing and speech examining board shall meet at least
once every 3 months.

(4) QUORUM. (a) A majority of the membership of an examining
board constitutes a quorum to do business, and a majority of a
quorum may act in any matter within the jurisdiction of the
examining board.

(b) Notwithstanding par. (a), no certificate or license which
entitles the person certified or licensed to practice a trade or
profession shall be suspended or revoked without the affirmative
vote of two-thirds of the voting membership of the examining
board.
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(5) GENERAL POWERS. Each examining board: (a) May compel
the attendance of witnesses, administer oaths, take testimony and
receive proof concerning all matters within itsjurisdiction.

(b) Shall promulgate rules for its own guidance and for the
guidance of the trade or profession to which it pertains, and define
and enforce professional conduct and unethical practices not
inconsistent with the law relating to the particular trade or
profession.

(c) May limit, suspend or revoke, or reprimand the holder of,
any license, permit or certificate granted by the examining board.

(6) IMPROVEMENT OF THE PROFESSION. In addition to any other
duties vested in it by law, each examining board shall foster the
standards of education or training pertaining to its own trade or
profession, not only in relation of the trade or profession to the
interest of the individual or to organized business enterprise, but
also in relation to government and to the general welfare. Each
examining board shall endeavor, both within and outside its own
trade or profession, to bring about a better understanding of the
relationship of the particular trade or profession to the general
welfare of this state.

(7) COMPENSATION AND REIMBURSEMENT FOR EXPENSES. Each
member of an examining board shall, unless the member is a full—
time salaried employee of this state, be paid a per diem of $25 for
each day on which the member was actually and necessarily
engaged in the performance of examining board duties. Each
member of an examining board shall be reimbursed for the actual
and necessary expenses incurred in the performance of examining
board duties.

(8) OFFICIAL OATH. Every member of an examining board shall
take and file the official oath prior to assuming office.

(9) ANNUAL REPORTS. Every examining board shall submit to the
head of the department in which it is created, upon request of that
person not more often than annually, a report on the operation of
the examining board.

{10) SeAL.Every examining board may adopt a seal.

History: 1971 c. 40; 1975c. 86, 199; 1977c¢.418; 1979c. 32; 1979c. 34ss. 32eto
325, 2102 (45) (a); 1979c. 221; 1981 c. 94; 1983a. 403,524; 1985a. 332,340; 1987
a 399; 1989a. 229,316,359; 1991 a. 39,160,316; 1993a. 105,107,184,490; 1995

a.245; 1997 a. 175; 1999 a. 180; 2001 a. B, B9, 105, Selectionas=l terms of officers
of regulatory and licensing boards are discussed. 75 A1y, Gen. 247 (1986).

15.085 Affiliated credentialing boards.(1) SELECTION OF
MEMBERS. All members of affiliated credentialing boards shall be
residents of this state and shall, unless otherwise provided by law,
be nominated by the governor, and with the advice and consent of
the senate appointed. Appointments shall be for the terms
provided by law. Terms shall expire on July 1. No member may
serve more than 2 consecutive terms. No member of an affiliated
credentialing board may be an officer, director or employee of a
private organization which promotes or furthers the profession or
occupation regulated by that board.

(1m) puBLIC MEMBERS.(a) Public members appointed under
5.15.406 shall have all of the powers and duties of other members
except that they shall not prepare questions for or grade any
licensing examinations.

(am) Public members appointed under s.15.406 shall not be, nor
ever have been, licensed, certified, registered or engaged in any
profession or occupation licensed or otherwise regulated by the
affiliated credentialing board to which they are appointed, shall
not be mamed to any person so licensed, certified, registered or
engaged, and shall not employ, be employed by or be
professionally associated with any person so licensed, certified,
registered or engaged.

(b) The public members of the Iphysical therapists affiliated
credentialing board, podiatrists affiliated credentialing board or
occupational therapists affiliated credentialing board shall not be
engaged in any profession or occupation concerned with the
delivery of physical or mental health care.

(2) SELECTION OF OFFICERS. At its first meeting in each year,
every affiliated credentialing board shall elect from among its
members a chairperson, vice chairperson and, unless otherwise
provided by law, a secretary. Any officer may be reelected to
succeed himself or herself.

(3) FREQUENCY OF MEETINGS.{a) Every affiliated credentialing
board shall meet annually and may meet at other times on the call
of the chairperson or of a majority of its members.

(b) The chairperson of an affiliated credentialing board shall
meet at least once every 6 months with the examining board to
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which the affiliated credentialing board is attached to consider all
matters of joint interest.

(4) QUOoRUM. (a) A majority of the membership of an affiliated
credentialing board constitutes a quorum to do business, and a
majority of a quorum may act in any matter within the jurisdiction
of the affiliated credentialingboard.

(b) Notwithstanding par. (a), no certificate or license which
entitles the person certified or licensed to practice a trade or
profession shall be suspended or revoked without the affirmative
vote of two-thirds of the membership of the affiliated
credentialing board.

(5) GENERAL POWERS. Each affiliated credentialing board: (a)
May compel the attendance of witnesses, administer oaths, take
testimony and receive proof concerning all matters within its
jurisdiction.

(b) Shall promulgate rules for its own guidance and for the
guidance of the trade or profession to which it pertains, and define
and enforce professional conduct and unethical practices not
inconsistent with the law relating to the particular trade or
profession. In addition to any other procedure under ch. 227
relating to the promulgation of rules, when promulgating a rule,
other than an emergency rule under s. 227.24, an affiliated
credentialing board shall do all of the following:

1. Submit the proposed rule to the examining board to which the
affiliated credentialing board is attached. The proposed rule shall
be submitted under this subdivision at least 60 days before the
proposed rule is submitted to the legislative council staff under s.
227.15 (1).

2. Consider any comments on a proposed rule made by the
examining board to which the affiliated credentialing board is
attached, if the examining board submits the comments to the
affiliated credentialing board within 30 days after a public hearing
on the proposed rule under s. 227.18 or, if no hearing is held,
within 30 davs after the proposed rule is published under s. 227.16
) (e}

27 1 Sl S o B B Bl e
examining board under subd. 2. and the affiliated credentinling
board's responses to those comments.

(c) May limit, suspend or revoke, or reprimand the holder of,
any license, permit or certificate granted by the affiliated
credentialing board.

(6) IMPROVEMENT OF THE PROFESSION. In addition to any other
duties vested in it by law, each affiliated credentialing board shall
foster the standards of education or training pertaining to its own
trade or profession, not only in relation of the trade or profession
to the interest of the individual or to organized business enterprise,
but also in relation to governmentand to the general welfare. Each
affiliated credentialing board shall endeavor, both within and
outside its own trade or profession, to bring about a better
understanding of the relationship of the particular trade or
profession to the general welfare of this state.

(7) COMPENSATION AND REIMBURSEMENT FOR EXPENSES. Each
member of an affiliated credentialing board shall, unless the
member is a full-time salaried employee of this state, be paid a per
diem of $25 for each day on which the member was actually and
necessarily engaged in the performance of affiliated credentialing
board duties. Each member of an affiliated credentialing board
shall be reimbursed for the actual and necessary expenses incurred
in the performance of affiliated credentialing board duties.

(8) OFFicIAL OATH. Every member of an affiliated credentialing
board shall take and file the official oath prior to assuming office.

(9) ANNUAL REPORTS. Every affiliated credentialing board shall
submit to the head of the department in which it is created, upon
request of that person not more often than annually, a report on the
operation of the affiliated credentialing board.

(10) SEAL.Euvery affiliated credentialing board may adopt a seal.

History: 1993a. 107; 1997 a. 175; 1999 a. 180.

15.09 Councils_{1) SELECTION oF MEMBERS.(a) Unless otherwise
provided by law, the governor shall appoint the members of
councils for terms prescribed by law. Except as provided in par.
(b), fixed terms shall expire on July 1and shall, if the term is for
an even number of years, expire in an odd—numbered year.

(b) The terms of the members of the council on recycling shall
expire as specified under s.15.347 (17) (c).
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(2) SELECTION OF OFFICERS. Unless otherwise provided by law,
at its first meeting in each year every council shall elect a
chairperson, vice chairperson and secretary from among its
members. Any officer may be reelected for successive terms. For
any council created under the general authority of s.15.04 (1) (c),
the constitutional officer or secretary heading the department or
the chief executive officer of the independent agency in which
such council is created shall designate an employee of the
department or independent agency to serve as secretary of the
council and to be a voting member thereof.

(3) LOCATION AND FREQUENCY OF MEETINGS. Unless otherwise
provided by law, every council shall meet at least annually and
shall also meet on the call of the head of the department or
independent agency in which it is created, and may meet at other
times on the call of the chairperson or a majority of its members.
A council shall meet at such locations as may be determined by it
unless the constitutional officer or secretary heading the
department or the chief executive officer of the independent
agency in which it is created determines a specific meeting place.

(4) QuoRruM. Except as otherwise expressly provided, a majority
of the membership of a council constitutes a quorum to do
business, and a majority of a quorum may act in any matter within
the jurisdiction of the council.

(5) PoweRs AND DUTIES. Unless otherwise provided by law, a
council shall advise the head of the department or independent
agency in which it is created and shall function on a continuing
basis for the study, and recommendation of solutions and policy
alternatives, of the problems arising in a specified functional area
of state government.

(B)REIMBURSEMENT FOR EXPENSES. Members of a council shall
not be compensated for their services, but members of councils
created by statute shall be reimbursed for their actual and
necessary expenses incurred in the performance of their duties,
such reimbursement in the case of an elective or appointive officer
or employee of this state who represents an agency as a member of
a council to be paid by the agency which pays his or her salary.

(7) REPORTS. Unless a different provision is made by law for
transmittal or publication of a report, every council created in a
department or independent agency shall submit to the head of the
department or independent agency, upon request of that person not
more often than annually, a report on the operation of the council.

(8) OFFICIAL OATH. Each member of a council shall take and file

the official oath prior to assuming office.
History: 1971c. 211; 1977 ¢. 29; 1977 C. 196 s. 131; 1979c. 34, 346; 1983 a. 27,
388,410; 19854, 84; 1989a. 335; 1991a. 39, 189, 1993, 184.6. One PErson

15.40 Department of regulation and licensing; creation.
There is created a department of regulation and Iicensin? under the
direction and supervision of the secretary of regulation and
licensing.

History: 1971 c. 270 s. 104; 1975c. 39; 1977 c. 29; 1977 . 196s. 131; 1977¢c.
418ss. 2410 27.

15.405 Same; attached boards and examining boards.(1)
ACCOUNTING EXAMINING BOARD. There i= created an accounting
examining board in the department of regulation and licensing.
The examining board shall consist of 7 members, appointed for
staggered 4-year terms. Five members shall hold certificates as
certified public accountants and be eligible for licensure to
practice in this state. Two members shall be public members.

(2) EXAMINING BOARD OF ARCHITECTS, LANDSCAPE ARCHITECTS,
PROFESSIONAL ENGINEERS, DESIGNERS AND LAND SURVEYORS. There
is created an examining board of architects, landscape architects,
professional engineers, designers and land surveyors in the
department of regulation and licensing. Any professional member
appointed to the examining board shall be registered to practice
architecture, landscape architecture, professional engineering, the
design of engineering systems or land surveying under ch. 443.
The examining board shall consist of the following members
appointed for 4—year terms: 3 architects, 3 landscape architects, 3
professional engineers, 3 designers, 3 land surveyors and 10 public
members.

(a) In operation, the examining board shall be divided into an
architect section, a landscape architect section, an engineer
section, a designer section and a land surveyor section. Each
section shall consist of the 3 members of the named profession
appointed to the examining board and 2 public members appointed
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to the section. The examining board shall elect its own officers,
and shall meet at least twice annually.

(b) All matters pertaining to passing upon the qualifications of
applicants for and the granting or revocation of registration, and
all other matters of interest to either the architect, landscape
architect, engineer, designer or land surveyor section shall be
acted upon solely by the interested section.

(c) All matters of joint interest shall be considered by joint
meetings of all sections of the examining board or of those
sections to which the problem is of interest.

(2m) EXAMINING BOARD OF PROFESSIONAL GEOLOGISTS,
HYDROLOGISTS AND SOIL SCIENTISTS.(a) There is created in the
department of regulation and licensing an examining board of
professional geologists, hydrologists and soil scientists consisting
of the following members appointed for 4-year terms:

1. Three members who are professional geologists licensed
under ch. 470.

2. Three members who are professional hydrologists licensed
under ch. 470.

3. Three members who are professional soil scientists licensed
under ch. 470.

4. Three public members.

(b) In operation, the examining board shall be divided into a
professional geologist section, a professional hydrologist section
and a professional soil scientist section. Each section shall consist
of the 3 members of the named profession appointed to the
examining board and one public member appointed to the section.
The examining board shall elect its own officers, and shall meet at
least twice annually.

(c) All matters pertaining to passing upon the qualifications of
applicants for and the granting or revocation of licenses, and all
other matters of interest to either the professional geologist,
hydrologist or soil scientist section shall be acted upon solely by
the interested section.

(d) All matters of joint interest shall be considered by joint
meetings of all sections of the examining board or of those
sections to which the matter is of interest.

(3) AUCTIONEER BOARD. (a) There is created in the department
of regulation and licensing an auctioneer board consisting of the
following members appointed for 4-year terms:

1. Four members, each of whom is registered under ch. 480 as
an auctioneer, or is an auction company representative, as defined
in s.480.01 (3), of an auction company that is registered under ch.
480 as an auction company.

2. Three public members.

(b) No member of the board may serve more than 2 terms.

(5) CHIROPRACTIC EXAMINING BOARD. There is created a
chiropractic examining board in the department of regulation and
licensing. The chiropractic examining board shall consist of 6
members, appointed for staggered 4—year terms. Four members
shall be graduates from a school of chiropractic and licensed to
practice chiropractic in this state. Two members shall be public
members. No person may be appointed to the examining board
who is in any way connected with or has a financial interest in any
chiropractic school.

(5g) CONTROLLED SUBSTANCES BOARD. There is created in the
department of regulation and licensing a controlled substances
board consisting of the attorney general, the secretary of health
and family services and the secretary of agriculture, trade and
consumer protection, or their designees; the chairperson of the
pharmacy examining board or a designee; and one psychiatrist and
one pharmacologist appointed for 3—year terms.

(6)DENTISTRY EXAMINING BOARD. There is created a dentistry
examining board in the department of regulation and licensing
consisting of the following members appointed for 4-year terms:

(a) Six dentists who are licensed under ch. 447.

Note: Par. (a) is shown as repealed and recreated eff. 12-31-02 ky 2001 Wis.

Act 16. Prior to 12-31-02 it reads: (a) Six dentists who are licensed under ch.
447.

(b) Three dental hygienists who are licensed under ch. 447.
Notwithstanding s.15.08 (Im) (a), the dental hygienist members
may participate in the preparation and grading of licensing
examinations for dental hygienists.

Note: Par. (b) is shown as repealed and recreated eff. 12-31-02 by 2001 Wis.
Act 16. Prior to 12-31-02it reads:

(b) Three dental hygienists who are licensed under ch. 447. Notwithstanding
5.15.08 (Im) (a), the dental hygienist members may participate in the
preparation and grading of licensing examinations for dental hygienists.

(c) Two public members.
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(6m) HEARING AND SPEECH EXAMINING BOARD. There is created
a hearing and speech examining board in the department of
regulation and licensing consisting of the following members
appointed for 4-year terms:

a% Three hearing instrument specialists licensed under subch. |
of ch. 459.

b) One otolaryngologist.

c) 1. One audiologist registered under subch. III of ch. 459.
This subdivision applies during the period beginning on December
1, 1990, and ending on June 30,1993.

2. One audiologist licensed under subch. II of ch. 459. This
subdivision applies after June 30, 1993.

(d) 1. One speech—language pathologist registered under subch.
I of ch. 459. This subdivision applies during the period
beginning on December 1, 1990, and ending on June 30,1993.

2. One speech-language pathologist licensed under subch. II of
ch. 459. This subdivision applies after June 30, 1993.

(e) Two public members. One of the public members shall be a
hearing aid user.

(7) MEDICAL EXAMINING BOARD. (a) There is created a medical
examining board in the department of regulation and licensing.

(b) The medical examining board shall consist of the following
members appointed for staggered 4—year terms:

1. Nine licensed doctors of medicine.\

2. One licensed doctor of osteopathy.

3. Three public members.

(c) The chairperson of the patients compensation fund peer
review council under s. 655.275 shall serve as a nonvoting
member of the medical examining board.

(7c) MARRIAGE AND FAMILY THERAPY, PROFESSIONAL
COUNSELING, AND SOCIAL WORK EXAMINING BOARD. (&) There is
created a marriage and family therapy, professional counseling,
and social work examining board in the department of regulation
and licensing consisting of the following members appointed for
4—year terms:

1. Four social worker members who are certified or licensed
under ch. 457.

2. Three marriage and family therapist members who are
licensed under ch. 457.

3. Three professional counselor members who are licensed
under ch. 457,

4. Three Public members who represent groups that promote the
interests of consumers of services provided by persons who are
certified or licensed under ch. 457.

(am? The 4 members appointed under par. (a) 1. shall consist of
the following:

1. One member who is certified under ch. 457 as an advanced
practice social worker.

2. One member who is certified under ch. 457 as an independent
social worker.

3. One member who is licensed under ch. 457 as a clinical social
worker.

4. At least one member who is employed as a social worker by a
federal, state or local governmental agency.

() In oEeration, the examining board shall be divided into a
social worker section, a marriage and family therapist section and
a professional counselor section. The social worker section shall
consist of the 4 social worker members of the examining board
and one of the public members of the examining board. The
marriage and family therapist section shall consist of the 3
marriage and family therapist members of the examining board
and one of the public members of the examining board. The
professional counselor section shall consist of the 3 professional
counselor members of the examining board and one of the public
members of the examining board.

(c) All matters pertaining to granting, denying, limiting,
suspending, or revoking a certificate or license under ch. 457, and
all other matters of interest to either the social worker, marriage
and family therapist, or professional counselor section shall be
acted upon solely by the interested section of the examining board.

(d) All matters that the examining board determines are of joint
interest shall be considered by joint meetings of all sections of the
examining board or of those sections to which the problem is of
interest.

(e) Notwithstanding s.15.08 (4) (a), at a joint meeting of all
sections of the examining board, a majority of the examining
board constitutes a quorum to do business only if at least 8

8

Structure of the Executive Branch

members are present at the meeting. At a meeting of a section of
the examiningboard or ajoint meeting of 2 or more of the sections
of the examining board, each member who is present has one vote,
except as provided in par. (f).

(f) At a joint meeting of the social worker section and one or
both of the other sections of the examining board, each member
who is present has one vote, except that the social worker
members each have three—fourths of a vote if all 4 of those
members are present.

(7g) BOARD OF NURSING. There is created a board of nursing in
the department of regulation and licensing. The board of nursing
shall consist of the following members appointed for staggered &
year terms: 5 currently licensed registered nurses under ch. 441; 2
currently licensed practical nurses under ch. 441; and 2 public
members. Each registered nurse member shall have graduated
from a program in professional nursing and each practical nurse
member shall have graduated from a program in practical nursing
accredited by the state in which the program was conducted.

{7m} NURSING HOME ADMINISTRATOR EXAMINING BOARD. There
is created a nursin? home administrator examining board in the
department of regulation and licensing consisting of 9 members
appointed for staggered 4—year terms and the secretary of health
and family services or a designee, who shall serve as a nonvoting
member. Five members shall be nursin? home administrators
licensed in this state. One member shall be a physician. One
member shall be a nurse licensed under ch. 441. Two members
shall be public members. No more than 2 members may be
officials or full-time employees of this state.

(8) OPTOMETRY EXAMINING BOARD. There is created an
optometry examining board in the department of regulation and
licensing. The optometry examining board shall consist of 7
members apFointed for staggered 4-year terms. Five of the
members shall be licensed optometrists in this state. Two members
shall be public members.

(9) PHARMACY EXAMINING BOARD. There is created a pharmacy
examining board in the department of regulation and licensing.
The pharmacy examining board shall consist of 7 members
appointed for staggered 4-year terms. Five of the members shall
be licensed to practice pharmacy in this state. Two members shall
be public members.

{10m) PSYCHOLOGY EXAMINING BOARD. There is created in the
department of regulation and licensing a psychology examining
board consisting of 6 members appointed for staggered 4-year
terms. Four of the members shall be psychologists licensed in this
state. Each of the ﬁsychologist members shall represent a different
specialty area within the field of psychology. Two members shall
be public members

(10r) REAL ESTATE APPRAISERS BOARD. (@) There is created a
real estate appraisers board in the department of regulation and
licensing consisting of the following members appointed for 4—
year terms:

1. Three appraiserswho are certified or licensed under ch. 458.

2. One assessor, as defined in s. 458.09 (1).

3. Three public members

(b) Of the appraiser members of the board, one shall be certified
under s. 458.06 as a general appraiser, one shall be certified under
5. 458.06 as a residential appraiser and one shall be licensed under
s. 458.08 as an appraiser. No public member of the board may be
connected with or have any financial interest in an appraisal
business or in any other real estate-related business. Section 5.08
(1m) (am) applies to the public members of the board. No member
of the board may serve more than 2 consecutive terms.

(c) Notwithstanding s.15.07 (4), a majority of the board
constitutes a quorum to do business only if at least 2 of the
members present are appraiser members and at least one of the
members present is a public member.

(11) REALESTATEBOARD. There is created a real estate board in
the department of regulation and licensing. The real estate board
shall consist of 7 members appointed to staggered 4—year terms.
Four of the members shall be real estate brokers or salespersons
licensed in this state. Three members shall be public members.
Section 15.08 (Im) (am) applies to the public members of the real
estate board. No member may serve more than 2 terms. The real
estate board does not have rule—makingauthority.

(12) VETERINARY EXAMINING BOARD. There is created a
veterinary examining board in the department of regulation and
licensing. The veterinary examining board shall consist of 8
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members apFointed for staggered 4-year terms. Five of the
members shall be licensed veterinarians in this state. One member
shall be a veterinary technician certified in this state. Two
members shall be public members. No member of the examinin

board may in any way be financially interested in any schoo
having a veterinary department or a course of study in veterinary
or animal technology.

(16) FUNERAL DIRECTORS EXAMINING BOARD. There is created a
funeral directors examining board in the department of regulation
and licensing. The funeral directors examining board shall consist
of 6 members ar)pointed for staggered 4-year terms. Four
members shall be licensed funeral directors under ch. 445 in this
state. Two members shall be public members.

(17) BARBERING AND COSMETOLOGY EXAMINING BOARD. There iz
created a barbering and cosmetology examining board in the
department of regulation and licensing. The barbering and
cosmetologty examining board shall consist of 9 members
appointed for 4—year terms. Four members shall be licensed
barbers or cosmetologists, 2 members shall be public members,
one member shall be a representative of a private school of
barbering or cosmetology, one member shall be a representative of
a public school of barbering or cosmetology and one member shall
be a licensed electrologist. Except for the 2 members representing
schools, no member may be connected with or have any financial

interest in a barbering or cosmetology school.

History: 1973 c. 90, 156; 1975 c. 39, 86, 199, 200, 383,422; 1977c. 26, 29, 203;
1977 c. 418; 1979cC. 34 s5. 45, 47 to 52; 1979c¢. 221, 304; 1981c. 94 s5.5, 9; 1981c.
356; 1983 a. 27,403,485,538; 1985a. 340; 1987 a. 257 s. 2, 1987 a. 264,265,316;
1989a. 316,340; 1991a. 39, 78, 160, 189, 269; 1993 a. 16, 102,463,465,491; 1995
a. 27 5. 9126 (19); 1995 a. 225; 1995 a. 305 s. }; 1995a. 321,417; 1997 a. 96,252,
300; 2001 a. 16, 80.

A medical school instructor serving without compensation is ineligible to serve on
the board of medical examiners. 62 Atty. Gen. 193.

An incumbent real estate examining board member is entitled to hold over in office
until a successor is duly appointed and confirmed by the senate. The board was
without authority to reimburse the nominee for expenses incurred in attending a
meeting during an orientation period prior 0 confirmation. 63 Atty. Gen. 192.

15.406 Same; attached affiliated credentialingboards.(1)
PHYSICAL THERAPISTS AFFILIATED CREDENTIALING BOARD. There is
created in the department of regulation and licensing, attached to
the medical examining board, a physical therapists affiliated
credentialing board consisting of the following members
appointed for 4—year terms:
a) Three physical therapists who are licensed under subch. 11t

of ch. 448.

(am) One physical therapist assistant licensed under subch. ITI of

h. 448.

Note: Par. (am) is created #l. 4-1-04 by 2001 Wis. Act 70.

t? One public member.

) DIETITIANS AFFILIATED CREDENTIALING BOARD. There is
created in the department of regulation and licensing, attached to
the medical examining board, a dietitians affiliated credentialing
board consisting of the following members appointed for 4-year
terms:

(a) Three dietitians who are certified under subch. V of ch. 448.

b) One public member.

3) PODIATRISTS AFFILIATED CREDENTIALING BOARD. There is
created in the department of regulation and licensing, attached to
the medical examining board, a podiatrists affiliated credentialing
board consisting of the following members appointed for 4-year
terms:

(a) Three podiatrists who are licensed under subch. IV of ch.
448.

b) One public member.

4) ATHLETIC TRAINERS AFFILIATED CREDENTIALING BOARD.
There is created in the department of regulation and licensing,
attached to the medical examining board, an athletic trainers
affiliated credentialing board consisting of the following members
appointed for 4—year terms:

a) Four athletic trainers who are licensed under subch. VI of ch.
448 and who have not been issued a credential in athletic training
by a governmental authority in a jurisdiction outside this state.
One of the athletic trainer members may also be licensed under ch.
446 or 447 or subch. I1, IIT or IV of ch. 448.

(b) One member who is licensed to practice medicine and
surgery under subch. II of ch. 448 and who has experience with
athletic training and sports medicine.

(c) One public member.

Structure of the Executive Branch

(5) OCCUPATIONAL THERAPISTS AFFILIATED CREDENTIALING
BOARD. There is created in the department of regulation and
licensing, attached to the medical examining board, an
occupational therapists affiliated credentialing board consisting of
the following members appointed for 4-year terms:

(a) Three occupational therapists who are licensed under subch.
VII of ch. 448.

(b) Two occupational therapy assistants who are licensed under
subch. VI of ch. 448.

(c) Two public members.

History: 1993 a. 107,443; 1997a. 75,175; 1999a.9, 180; 2001 a. 70.

15.407 Same; councils.(im)  RESHEATORY  CARE
PRACTITIONERS EXAMINING COUNCIL. There = created a respiratory
care practitioners examining council in the department of
regulation and licensing and serving the medical examining board
in an advisory capacity in the formulating of rules to be
promulgated by the medical examining board for the regulation of
respiratory care practitioners. The respiratory care practitioners
examining council shall consist of 3 certified respiratory care
practitioners, each of whom shall have engaged in the practice of
respiratory care for at least 3 years preceding appointment, one
physician and one public member. The respiratory care
practitioner and physician members shall be appointed by the
medical examining board. The members of the examining council
shall serve 3—¥ear terms. Section 15.08 (1) to (4) (a) and (6) to
(10) s_r;all apply to the respiratory care practitioners examining
council.

(2) COUNCIL ON PHYSICIAN ASSISTANTS. There is created a
council on physician assistants in the department of regulation and
licensing and serving the medical examining board in an advisory
capacity. The council’s membership shall consist of:

(a) The vice chancellor for health sciences of the University of
Wisconsin—Madisonor the vice chancellor’s designee.

(b) One public member appointed by the governor for a 2—year
term.

(c) Three physician assistants selected by the medical examining
board for staggered 2—year terms.

(2m) PERFUSIONISTS EXAMINING COUNCIL. There is created a
perfusionists examining council in the department of regulation
and licensing and serving the medical examining board in an
advisory capacity. The council shall consist of the following
members appointed for 3—year terms:

(@) Three licensed perfusionists appointed by the medical
examining board.

(%) One physician who is a cardiothoracic surgeon or a
cardiovascular anesthesiologist and who is appointed by the
medical examining board.

) One public member appointed by the governor.

3) EXAMINING COUNCILS; BOARD OF NURSING. The following
examining councils are created in the department of regulation and
licensing to serve the board of nursing in an advisory capacity.
Section 15.08 (1) to (4) (a) and (6) to (10), applies to the
examining councils.

(a) Registered nurses. There is created an examining council on
registered nurses to consist of 4 registered nurses of not less than 3
years’ experience in nursing, appointed by the board of nursing for
staggered 4—year terms.

(b) Practical nurses. There is created an examining council on
licensed practical nurses to consist of one registered nurse, 3
licensed practical nurses and one registered nurse who is a faculty
member of an accredited school for practical nurses, appointed by
the board of nursing for staggered 3—year terms. No member may
be a member of the examining council on registered nurses.

(4) COUNCIL ON SPEECH-LANGUAGE PATHOLOGY AND
AUDIOLOGY. There is created a council on speech—language
pathology and audiology in the department of regulation and
licensing and serving the hearing and sFeech examining board in
an advisory capacity. The council shall consist of the following
members appointed for 3—year terms:

(a?1 Three speech—language pathologists licensed under subch. 11
of ch. 459.

t%)Two audiologists licensed under subch. II of ch. 459.

) COUNCIL ON REAL ESTATE CURRICULUM AND EXAMINATIONS.
There is created in the department of regulation and licensing a
council on real estate curriculum and examinations consisting of 7
members appointed for 4—year terms. Five members shall be real
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estate brokers or salespersons licensed under ch. 452 and 2
members shall be public members. Of the real estate broker or
salesperson members, one member shall be a member of the real
estate board appointed by the real estate board, at least 2 members
shall be licensed real estate brokers with at least 5 years of
experience as real estate brokers, and at least one member shall be
a licensed real estate salesperson with at least 2 years of
experience as a real estate salesperson. Of the 2 public members,
at least one member shall have at least 2 years of experience in
planning or presenting real estate educational programs. No
member of the council may serve more than 2 consecutive terms.

(6) PHARMACIST ADVISORY COUNCIL There is created a
pharmacist advisory council in the department of regulation and
licensing and serving the pharmacy examining board in an
advisory capacity. The council shall consist of the following
members appointed for 3—year terms:

(a) Two pharmacists licensed under ch. 450 appointed by the
chairperson of the pharmacy examining board.

(b) One physician licensed under subch. II of ch. 448 appointed
by the chairperson of the medical examining board.

(c) One nurse licensed under ch. 441 appointed by the
chairperson of the board of nursing.

10
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(7) MASSAGE THERAPY AND BODYWORK COUNCIL. (a) There is
created a massage therapy and bodywork council in the
department of regulation and licensing, serving the department in
an advisory capacity. The council shall consist of 7 members,
appointed for 4-year terms, who are massage therapists or
bodyworkers certified under ch. 460 and who have engaged in the
practice of massage therapy or bodywork for at least 2 years
preceding appointment.

(b) In appointing members under par. (a), the governor shall
ensure, to the maximum extent practicable, that the membership of
the council is diverse, based on all of the following factors:

1. Massage or bodywork therapies practiced in this state.

2. Affiliation and nonaffiliation with a professional association
for the practice of massage therapy or bodywork.

3. Professional associations with which massage therapists or
bodyworkers in this state are affiliated.

4. Practice in urban and rural areas in this state.

Note: Sub. (7) is created eff. 3-1-03 by 2001 Wis. Act 74.

History: 1973 c. 149; 1975 c. 39, 86, 199, 383,422; 1977 c. 418; 1979cC. 34 ss.
46,53; 1981 ¢. 390's. 252; 1985a. 3325. 251 (1); 1987 a. 399; 1989a. 229,316,341,
359; 1991 a. 316; 1993a. 105,107; 1997 a. 68,175; 1997 a. 237 s. 72Tm; 1999a.32,
180,186; 2001 a. 74, §9.
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Public Records and Property

CHAPTER 19
GENERAL DUTIES OF PUBLIC OFFICIALS

SUBCHAPTER |l
PUBLIC RECORDS AND PROPERTY

19.34 Procedural information

19.34 Procedural information. (1) Each authority shall adopt,
prominently display and make available for inspection and
copying at its offices, for the guidance of the public, a notice
containing a description of its organization and the established
times and places at which, the legal custodian under s. 19.33 from
whom, and the methods whereby, the public may obtain
information and access to records in its custody, make requests for
records, or obtain copies of records, and the costs thereof. This
subsection does not apply to members of the legislature or to
members of any local governmental body.

(2) (a) Each authority which maintains regular office hours at
the location where records in the custody of the authority are kept
shall permit access to the records of the authority at all times
during those office hours, unless otherwise specifically authorized
by law.

Y (b) Each authority which does not maintain regular office
hours at the location where records in the custody of the authority
are kept shall:

11

1. Permit access to its records upon at least 48 hours’ written
or oral notice of intent to inspect or copy a record; or

2. Establish a period of at least 2 consecutive hours per week
during which access to the records of the authority is permitted. In
such case, the authority may require 24 hours’ advance written or
oral notice of intent to inspect or copy a record.

(c) An authority imposing a notice requirement under par. (b)
shall include a statement of the requirement in its notice under
sub.(1), if the authority is required to adopt a notice under that
subsection.

(d) If a record of an authority is occasionally taken to a
location other than the location where records of the authority are
regularly kept, and the record may be inspected at the place at
which records of the authority are regularly kept upon one
business day’s notice, the authority or legal custodian of the record
need not provide access to the record at the occasional location.

History: 1981e. 335.



CHAPTER 48
CHILDREN’S CODE

SUHCHAPTER 1
GENERAL PROVISIONS
48.01 Title and legislative purpose
48.02 Definitions
48.023  Guardianship.
48.025 Declaration of paternal interest in matters affecting children
48.027  Child custody jurisdiction.
48.028  Custody of Indian children.
48.029  Pregnancy testing prohibited.
SUBCHAPTERII
ORGANIZATION OF COURT
48.03 Time and place of court; absence or disability of judge; court of record.
48.035 Court; Menominee and Shawano counties.
48.04 Employees of court.
48.06 Services for court.
48.067  Powers and duties of intake workers.
48.069  Powers and duties of disposition staff.
48.07 Additional sources of court services.
48.08 Duties of person furnishing services to court.
48.09  Representation of the interests of the public.
48.10 Power of the judge to act as intake worker.
48.11 Advisory board.
SUBCHAPTER 11
JURISDICTION
48.13  Jurisdiction over children alleged to be in need of protection or services.
48.133  Jurisdiction over unborn childrenin need of protection or servicesand the
expectant mothers of those unborn children.
48.135  Referral of children and expectant mothers of unborn children to proceed-
ings under chapter 51 or 55.
48.14  Jurisdiction over other matters relating to children.
48.15  Jurisdiction of other courts to determine legal custody.
48.16  Jurisdiction ever petitions for waiver of parental consent to a minor’s abor-
tion.
48.185  Venue.
SUBCHAPTERIV
HOLDING A CHILD OR AN EXPECTANT MOTHER IN CUSTODY
48.19  Takinga child into custody.
48.193  Taking an adult expectant mother into custody.
48.195 Takinga newbom child into custody.
48.20  Release or delivery of child from custody.
48.203  Release or delivery of adult expectant mother from custody.
48.205  Criteria for holding a child or expectant mother in physical custody.
48.207  Places where a child or expectant mother may be held in nonsecure cus-
oy,
48.208  Criteriafzr holding a child in a secure detention facility.
48.209  Criteria for holding a child in a countyjail.
48.21 Hearing for child in custody.
48.213  Hearing for adult expectant mother in custody.
48.215  Mother—young child care program.
48.227  Runaway homes.
48.23 Right to counsel.
48.235  Guardian ad litem.
48.236  Court—appointedspecial advocate.
SUBCHAPTER V
PROCEDURE
48.24  Receipt of jurisdictional information; intake inquiry.
48.243  Basic rights: duty of intake worker.
48.245  Infonnal disposition.
48.25 Petition: authorization to file.
48.255  Petition: form and content.
48.257  Petition to initiatea procedure to waive parental consent prior to a minor’s
abortion.
48.263  Amendment of petition.
48.27  Notice; summons.
48.273  Service of summons or notice: expense.
48.275 Parents’ contribution to cost of court and legal services.
48.28 Failure to obey summons; capias.
48.29  Substitution of judge.
48.293  Discovery.
48.295  Physical. psychological, mental or developmental examination.
48.297  Motions before trial.
48.299  Procedures at hearings.
48.30 Plea hearing.
48.305 Hearing upon the involuntary removal of a child or expectant mother.
4831 Fact—finding hearing.
48.315 Delays. continuances and extensions.
48.317  Jeopardy.
48.32  Consent decree.

48.33
48.335
48.345

48.347

48.35

48.355
48.356
48.357
48.36

48.361
48.362
48.363
48.365
48.366
48.368
48.37

48.371
48.373
48.375

48.38
48.396

48.40

48.41

48.415
48.417
48.42

48.422
48.423
48.424
48.425
48.426
48.427
48.428
48.43

48.432
48.433
48.434

48.435

48.44
48.45

48.46

48.48
48.485
48.52

48.547
48.548
48.55

48.56
48.561
48.57

48.58
48.59

48.599
48.60
48.61
48.615

SUBCHAPTERVI
DISPOSITION
Court reports.
Dispositional hearings.
Disposition of child or unborn child of child expectant mother adjudged in
need of protection or services.
Disposition of unborn child of adult expectantmother adjudged in need of
protection or services.
Effect of judgment and disposition.
Dispositional orders.
Duty of courtto warn.
Change in placement.
Payment for serviees.
Payment for alcohol and other drug abuse services.
Payment for certain special treatment or care services.
Revision of dispositional orders.
Extension of orders.
Extended court jurisdiction.
Continuation of dispositional orders.
costs.
Access to certain information by substitute care provider.
Medical authorization.
Parental consent required prior to abortion; judicial waiver procedure
SUBCHAPTER VII
PERMANENCY PLANNING; RECORDS
Permanency planning.
Records.
SUBCHAPTER V1L
TERMINATION OF PARENTAL RIGHTS
Definitions.
Voluntary consent to termination of parental rights.
Grounds for inveluntary termination of parental rights.
Petition for termination of parental rights; when required.
Procedure.
Hearing on the petition.
Rights of persons alleging paternity.
Fact—finding hearing.
Court report by an agency.
Standard and factors.
Dispositions.
Sustaining care.
Court orders; contents and effect; review.
Access to medical information.
Access to identifying information about parents
Release of identifying information by an agency when authorization is
granted.
Custody of children.
SUBCHAPTER IX
JURISDICTION OVER PERSON 17 OR OLDER
Jurisdiction over persons 17 or older.
Orders applicable to adults.
SUBCHAPI‘ER X
REHEARING AND APPEAL
New evidence; relief from judgment terminating parental rights.
SUBCHAPTER XI
AUTHORITY
Authority of department.
Transfer of tribal children to department for adoption.
Facilities for care of children and adult expectantmothers in care of depart-
ment.
Alcohol and other id=ag abuse program.
Multidisciplinary screen and assessment criteria.
State adoption information exchange and state adoption center.
SUBECHAFTER XII
CHILI WELFARE SERVICES
Child welfare services in counties having populations of less than 500,000.
Child welfare services in a county having a population of 500,000 or more.
Powers and duties of department and county departments providing child
welfare services.
County children’s home in populous counties.
Examination and records.
SUBCHAPTER X111
CHILD WELFARE AGENCIES
Definitions.
Child welfare agencies licensed.
Powers and duties of child welfare agencies.
Child welfare agency licensing fees.

12



SUBCHAPTER XIV
FOSTER HOMES AND TREATMENT FOSTER HOMES

48.619  Definition.
48.62 Licensing of foster homes and treatment foster homes; rates.
48.625 Licensing of group homes; fees.
48.627  Foster, treatment foster and family-operated group home parent insurance
and liability,
48.63 Restrictions on placements.
48.64 Placement of children in foster homes, trcatinent foster homes and group
homes.
SUBCHAPTER XV
DAY CARE PROVIDERS
48.65 Day care centers licensed; fees.
48.651  Certification of day care providers.
48.653  Information for day care providers.
48.655  Parental access.
48.656  Parent’s right to know.
48.657  Day care center reports.

SUBCHAPTER XVI
LICENSING PROCEDURES AND REQUIREMENTS FOR CHILD WELFARE
AGENCIES. FOSTER HOMES. TREATMENT FOSTER HOMES, GROUP
HOMES, DAY CARE CENTERS AND COUNTY DEPARTMENTS

48.66  Licensing duties of the department.

48.67 Rules governing child welfare agencies, day care centers, foster homes.
treatment foster homes, group homes, shelter care facilities and county
departments.

48.675  Foster care education program.

48.68 Investigation of applicant; issuing of license.

48.685  Criminal history and child abuse record search.

48.69 Probationary licenses.

48.70 Provisions of licenses.

48.715  Sanctions and penalties.

48.72 Appeal procedure.

48.73 Inspection of licensees.

48.735  Immunization requirements; day care centers.

48.737  Lead screening, inspection and reduction requirements; day care centers.

48.74  Authority of depanment to investigate alleged violations.

48.745  Formal complaints regarding child welfare agencies and group homes.

48.75 Foster homes and treatment foster homes licensed by public licensing
agencies and by child welfare agencies.

48.76  Penalties.

48.77 Injunction against violations.

SUBCHAPTER X VI
GENERAL PROVISIONS ON RECORDS

48.78 Confidentiality of records.

SUNCHAPTER XV1il
COMMUNITY SERVICES
48.79 Powers of the department.

48.80 Municipalities may sponsor activities.
SUBCHAPTER XIX

ADOPTION OF MINORS; GUARDIANSHIP

48.81 Who may be adopted.

48.82 Who may adopt.

48.825  Advertising related to adoption.

48.83 Jurisdiction and venue.

48.831  Appointment of guardian for child without a living parent for adoptability
finding.

48.832  Transfer of guardianship upon revocation of guardian’s license or contract.
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dCross—reference: Sees. 46.011 for definitions applicable to chs. 46, 48, 51, 55
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NOTE: 1995Wis, Act 275, which made major revisions of Chapter 48, con-
tains extensive explanatory notes.

SUBCHAPTER |
GENERAL PROVISIONS

48.01 Title and legislative purpose. ¢ ATHis chapter may
be cited as “The Children’sCode”. In construing this chapter, the
best interests of the child or unborn child shall always be of para-
mount consideration. This chapter shall be liberally construed to
effectuate the following express legislative purposes:

(a) While recognizing that the paramount goal of this chapter
is to protect children and unborn children, to preserve the unity of
the family, whenever appropriate, by strengthening family life
through assisting parents and the expectant mothers of unborn
children, whenever appropriate, in fulfilling their responsibilities
as parents or expectant mothers. The courts and agencies respon-
sible for child welfare, while assuring that a child’s health and
safety are the paramount concerns, should assist parents and the
expectant mothers of unborn children in changing any circum-
stances in the home which might harm the child or unborn child,
which may require the child to be placed outside the home or
which may require the expectant mother to be taken into custody.
The courts should recognize that they have the authority, in
appropriate cases, not to reunite a child with his or her family. The
courts and agencies responsible for child welfare should also rec-
opmize that instability and impemianence in family relationships

are contrary to the welfare of children and should therefore recog-
nize the importance of eliminating the need for children to wait
unreasonable periods of time for their parents to correct the condi-
tions that prevent their safe return to the family.

(ad) To provide judicial and other procedures through which
children and all other interested parties are assured fair hearings
and their constitutional and other legal rights are recognized and
enforced, while protecting the public safety.

(ag) Torecognize that children have certain basic needs which
must be provided for, including the need for adequate food, cloth-
ing and shelter; the necd to be frec from physical, sexual or emo-
tional injury or exploitation: the need to develop physically, men-
tally and emotionally to their potential; and the need for a safe and
perniancnt family. It is further recognized that, under certain cir-
cumstances, in order to ensure that the needs of a child. as
described in this paragraph, are provided for, the court may deter-
mine that it is in the best interests of the child for the child to be
removed from his or her parents, consistent with any applicable
law relating to the rights of parents.

(am) To recognize that unborn children have certain basic
needs which must be provided for, including the need to develop
physically to their potential and the necd to be free from physical
hann due to the habitual lack of self—control of their expectant
mothers in the use of alcohol beverages, controlled substances or
controlled substance analogs, exhibited to a severe degree. It is
further recognized that, when an expectant mother of an unborn
child suffers from a habitual lack of self-control in the use of alco-
hol beverages, controlled substances or controlled substance ana-
logs, exhibited to a severe degree, in order to ensure that the needs
of the unborn child, as described in this paragraph, are provided
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for, the court may determine that it is in the best interests of the
unborn child for the expectant mother to be ordered to receive
treatment, including inpatient treatment, for that habitual lack of
self—control, consistent with any applicable law relating to the
rights of the expectant mother.

(ap) Torecognize the compelling need to reduce the harmful
financial, societal and emotional impacts that arise and the tre-
mendous burdens that are placed on families and the community
and on the health care, social services, educational and criminal
justice systems as a result of the habitual lack of self-control of
expectant mothers in the use of alcohol beverages, controlled sub-
stances or controlled substance analogs, exhibited to a severe
degree, during all stages of pregnancy.

(bg) 1. Toensure that children are protected against the harm-
ful effects resulting from the absence of parents or parent substi-
tutes, from the inability, other than financial inability, of parents
or parent substitutes to provide care and protection for their chil-
dren and from the destructive behavior of parents or parent substi-
tutes in providing care and protection for their children.

2. Toensure that children are provided good substitute paren-
tal care in the event of the absence, temporary or pernianent inabil-
ity, other than financial inability, or unfitness of parents to provide
care and protection for their children.

(bm) To ensure that unborn children are protected against the
harmful effects resulting from the habihial lack of self-control of
their expectantmothers in the use of alcohol beverages, controlled
substances or controlled substance analogs, exhibited to a severe
degree. To effectuate this purpose and the purpose specified in par.
(am), it is the intent of the legislature that the provisions of this
chapter that protect unborn children against those harmful effects
and that provide for the needs of unborn children, as described in
par. (am), shall be constrned to apply throughout an expectant
mother’s pregnancy to the extent that application of those provi-
sions throughout an expectant mother’s pregnancy is constitution-
ally permissible and that expectant mothers who habitually lack
self—control in the use of alcohol beverages, controlled substances
or controlled substance analogs, exhibited to a severe degree, be
encouraged to seek treatment for that habitual lack of self—control
voluntarily when voluntary treatment would be practicable and
effective.

(br) To encourage innovative and effective prevention, inter-
vention and treatment approaches, including collaborative com-
munity efforts and the use of community—based programs, as sig-
nificant strategies in planning and implementing legislative,
executive and local government policies and programs relating to
children and their families and substitute families and to unborn
children and their expectant mothers.

{dm) To divert children and unborn children from formal pro-
ceedings under this chapter to the extent that this is consistent with
protection of children, unborn children and the public safety.

(f) To assure that children pending adoptive homes will be
placed in the best homes available and protected from adoption by
persons unfit to have responsibility for raising children.

(9g) To promote the adoption of children into safe and stable
families rather than allowing children to remain in the imperma-
nence of foster or treatment foster care.

(gr) To allow for the termination of parental rights at the earli-
est possible time after rehabilitation and reunification efforts arc
discontinued in accordance with this chapter and termination of
parental rights is in the best interest of the child.

(gt) To reaffirm that the duty of a parent to support and main-
tain his or her child continues during any period in which the child
may be removed from the custody of the parent.

(2) In proceedings involving an American Indian child, the
best interests of the child shall be determined consistent with the
Indian child welfare act, 25 USC 1901 to 1963. In this subsection,
“American Indian child” means any unmarried person who is
under 18 years of age and who is one of the following:

(@) A member of an Indian tribe, as defined in 25 USC 1903
(8).
(b) Eligible for membershipin an Indian tribe and is the biolog-

ical child of a member of an Indian tribe.

History: 1977c. 354: 1979c. 330; 19&1 c. 81; 1985a. 311; 1987a. 383; [98¢ a.
11; 1993a. 446; 1995a. 17,275; 1997a. 237,292; 1999a. 32.

The *best interestsof the child” is a question of law. Adoption of Tachick,60 Wis.
2d 510,210 N.W.2d 865 (1973).

The “paramount consideration” of the child’s best interest does not mandate that
the childs interests will always outweigh the public’s. In Interest of B.B. 166 Wis.
2d 202,479 N.W.2d 205 (Ct. App. 1991).

Jurisdictional questions relating to the Indian child welfare act are discussed. 70
Atty. Gen. 237.

Adoption and termination proceedings in Wisconsin: Strainingthe wisdom of Sol-
omon. Hayes and Morse, 66 MLK 139 (1983).

The Indian child welfare act-tribal self~determination through participation in
child custody proceedings. 1979 WLR 1202.

48.02 Definitions. In this chapter, unless otherwise defined:

(1) “Abuse”, other than when used in referring to abuse of
alcohol beverages or other drugs, means any of the following:

(a) Physical injury inflicted on a child by other than accidental
means.

(am) When used in referring to an unborn child, serious physi-
cal harm inflicted on the unborn child, and the risk of serious
physical harm to the child when born, caused by the habihial lack
of self-control of the expectant mother of the unborn child in the
use of alcohol beverages, controlled substances or controlled sub-
stance analogs, exhibited to a severe degree.

(b) Sexual intercourse or sexual contact under s. 940.225,
948.02 or 948.025.

(c) A violation of s. 948.05.

(d) Permitting, allowing or encouraging a child to violate s.
944.30.

(e) A violation of 5. 948.055.

(f) A violation of s. 948.10.

(gm) Emotional damage for which the child’s parent, guardian
or legal custodian has neglected; refused or been unable for rea-
sons other than poverty to obtain the necessary treatment or to take
steps to ameliorate the symptoms.

(1d) “Adult” means a person who is 18 years of age or older,
except that for purposes of investigating or prosecuting a person
who is alleged to have violated any state or federal criminal law
or any civil law or municipal ordinance, “adult” means a person
who has attained 17 years of age.

(le) “Alcohol and other drug abuse impairment” means a
condition of a person which is exhibited by characteristics of
habihial lack of self—controlin the use of alcohol beverages, con-
trolled substances or controlled substance analogs to the extent
that the person’s health is substantially affected or endangered or
the person’s social or economic functioning is substantially dis-
rupted.

(Im) “Alcoholism” has the meaning given in s.51.01 (Im).

(IsYApproved treatment facility” has the meaning given in
s.51.01 (2).

(2) “Child“ means a person who is less than 18years of age,
except that for purposes of investigating or prosecuting a person
who is alleged to have violated a state or federal criminal law or
any civil law or municipal ordinance, “child” does not include a
person who has attained 17 years of age.

(2d) “Controlled substance” has the meaning given in s.
961.01 (4).

(2e) ““Controlled substance analog” has the meaning given in
5.961.01 (4m).

{2g) “County department” means a county department tinder
s. 46.22 or 46.23, unless the context requires otherwise.

(2m) “Court”, when used without further qualification,
means the court assigned to exercise jurisdiction under this chap-
ter and ch. 938.
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(3) “Court intake worker” means any person designated to
provide intake services under s. 48.067.

(4) “Department” means the department of health and family
services.

(5) “Developmentally disabled” means having a develop-
mental disability, as defined in s. 51.01 (5).

(5g) “Drug dependent” has the meaning given in s.51.01(8).

{5j) “Emotional damage” means harm to a child’s psychologi-
cal or intellectual functioning. “Emotional damage” shall be evi-
denced by one or more of the following characteristics exhibited
to a severe degree: anxiety; depression; withdrawal; outward
aggressive behavior; or a substantial and observable change in
behavior, emotional response or cognition that is not within the
normal range for the child’s age and stage of development.

(5m) “Foreign jurisdiction” means a jurisdiction outside of
the United States.

(6) “Foster home” means any facility that is operated by a per-
son required to be licensed by s. 48.62 (1) (a) and that provides
care and maintenance for no more than 4 children or, if necessary
to enable a sibling group to remain together, for no more than 6
children or, if the department promulgates rules permitting a dif-
ferent number of children, for the number of children permitted
under those rules.

(7) “Group home” means any facility operated by a person
required to be licensed by the department under s. 48.625 for the
care and maintenance of 5 to 8 children, as provided in s. 48.625
(R

(8) “Guardian” means the person named by the court having
the duty and authority of guardianship.

(9s) “Integrated service plan” has the meaning given in s.
46.56 (1) (g).

(10) “Judge”, if used without further qualification. means the
judge of the court assigned to exercise jurisdiction under this
chapter and ch. 938.

(11) “Legal custodian” means a person, other than a parent or
guardian, or an agency to whom legal custody of the child has
been transferred by a court, but does not include a person who has
only physical custody of the child.

(12) “Legal custody” means a legal status created by the order
of a court, which confers the right and duty to protect, train and
discipline the child, and to provide food, shelter, legal services,
education and ordinary medical and dental care, subject to the
rights, duties and responsibilities of the guardian of the child and
subject to any residual parental rights and responsibilities and the
provisions of any court order.

(12m) “Nonidentifying social history information” means
information about a person’s birth parent that may aid the person
in establishing a sense of identity. “Nonidentifying social history
information” may include, but is not limited to. the following
information about a birth parent, but does not include any infor-
mation that would disclose the name, location or identity of a birth
parent:

(a) Age at the time of the person’s birth.

(b) Nationality.

(c) Race.

(d) Education.

(e) General physical appearance.

if1 Talents, hobbies and special interests.

(h) Reason for placing the child for adoption or for the termina-
tion of parental rights.

(i) Religion.

(k) Family history.

(m) Personality traits of each parent.

(13) “Parent” means either a biological parent, a husband who
has consented to the artificial insemination of his wife under s.
891.40, or a parent by adoption. If the child is a nonmarital child

who is not adopted or whose parents do not subsequently inter-
marry under s. 767.60, “parent” includes a person acknowledged
under s. 767.62 (1) or a substantially similar law of another state
or adjudicated to be the biological father. “Parent” does not
include any person whose parental rights have been terminated.

(14) “Physical custody” means actual custody of the person in
the absence of a court order granting legal custody to the physical
custodian.

{14g) “Physical injury” includes but is not limited to lacera-
tions, fractured bones, burns, internal injuries, severe or frequent
bruising or great bodily harm, as defined in s. 939.22 (14).

(15) “Relative” means a parent, grandparent, greatgrandpar-
ent, stepparent, brother, sister, first cousin, nephew, niece, uncle,
or aunt. This relationship shall be by blood, marriage, or adoption.

{15d) “Residential care center for children and youth” means
a facility operated by a child welfare agency licensed under s.
48.60 for the care and maintenance of children residing in that
facility.

(16) “Secure detention facility” means a locked facility
approved by the department of corrections under s. 301.36 for the
secure, temporary holding in custody of children.

(17) “Shelter care facility’’means a nonsecure place of tempo-
rary care and physical custody for children, including a holdover
room, licensed by the department under s. 48.66 (1) (a).

(17m) “Special treatment or care” means professional ser-
vices which need to be provided to a child or his or her family to
protect the well-being of the child, prevent placement of the child
outside the home or meet the special needs of the child. “Special
treatment or care” also means professional services which need to
e provided to the expectant mother of an unborn child to protect
the physical health of the unborn child and of the child when born
from the harmful effects resulting from the habitual lack of self-
control of the expectant mother in the use of alcohol, controlled
substances or controlled substance analogs, exhibited to a severe
degree. This term includes, but is not limited to, medical, psycho-
logical or psychiatric treatment, alcohol or other drug abuse treat-
ment or other services which the court finds to be necessary and
appropriate.

{17q) “Treatment foster home” means any facility that is
operated hy a person required to be licensed under s.48.62 (1) (b),
that is operated under the supervision of the department, a county
department or a licensed child welfare agency, and that provides
to no more than 4 children care, maintenance and structured, pro-
fessional treatment by trained individuals, including the treatment
foster parents.

(18) “Trial” means a fact—finding hearing to determinejuris-
diction.

(19) “Unborn child” means a human being from the time of
fertilization to the time of birth.

History: 1971 c. 41 s. 12;1971c. 164;1973 ¢. 263; 1977 ¢, 205 10% 152 ala,
437,449: 1979 ¢. 135,300,352; 1981 c. 81; 1983 2. 189,447,471; 1985 a. 176: 1987
a.27. 285.339: 1989a. 31; Sup. Ct. Order, 151 Wis. 2d xxv (1989); 1989a. 107; 1991
a. 39: 1993a. 98, 375, 377. 385, 446, 491; 1995a. 27 ss. 2423 t0 2426p, 9126 (19).
9145 (1); |95 o 77,275, 352, 445, 1957 & 27, [58. 191, 292; 1999 a. 9; 2001 a. 16,
59, 69.
58Cross—reference: Sees. 46.011 for definitions applicableto chs. 46 to 51. 55 and

Under sub. (13), a deceased parent continues to be parent: a deceased parent’s par-
ents continue to be grandparents. Grandparental Visitation of C.G.F. 168 Wis. 2d 62,
N.W.2d 803 (1992).

A viable fi=uss is not a “person” within the definition of a child under sub. (2). State
ex rel. Angela M.W. v. Kruzicki, 209 Wis. 2d 112, 561 N.W.2d 729 (1997).

Due process and equal protection; classifications based on illegitimacy. Bazos,
1973 WLR 908.

48,023 Guardianship. Except as limited by an order of the
court under s. 48.977 (5) (b) or 48.978 (6) (b) 2., a person
appointed by the court to be the guardian of a child under this
chapter has the duty and authority to make important decisions in
matters having a permanent effect on the life and development of
the child and the duty to be concerned about the child’s general
welfare, including but not limited to:
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(1) The authority to consent to marriage, enlistment in the
U.S. armed forces, major medical, psychiatric and surgical treat-
ment, and obtaining a motor vehicle operator’s license.

(2) The authority to represent the child in legal actions and
make other decisions of substantial legal significance concerning
the child but not the authority to deny the child the assistance of
counsel as required by this chapter.

(3) The right and duty of reasonable visitation of the child.

(4) The rights and responsibilities of legal custody except
when legal custody has been vested in another person or when the
child is under the supervision of the department of corrections
under s. 938.183, 938.34 (4h), (4m) or (4n) or 938.357 (4) or the
supervision of a county department under s. 938.34 (4d) or (4n).

History: 1977 c. 354; 1993a. 335: 1995a. 27, 77, 275, 352; 1997 a. 334.

A guardian may not recover for the loss of society and companionship of a ward.
nor may the guardian bring a separate claim for costs incurred or income lost on
account of injuries to the ward. Conant v. Physicians Plus Medical Group, ine. 229
Wis, 2 I71, 6l KW 3d 21 (Ct. App. 1999).

A guardian has general authority to consent to medication for a ward, hut may con-
sent to psychotropic medication only in accordance with ss. 380.07 (1m) and 830.33
(4m) and (4r). The guardian’s authority to consent to medication or medical treatment
of any kind is not affected by an order for protective placement or services. OAG
5-99.

48.025 Declaration of paternal interest in matters
affecting children. (1) Any person claiming to be the father
of a nonmarital child who is not adopted or whose parents do not
subsequently intermany under s. 767.60 may, in accordance with
procedures under this section, file with the department a declara-
tion of his interest in matters affecting such child.

(2) The declaration provided in sub. (1) may be filed at any
time except after a termination of the father’s rights under subch.
VIIL. The declaration shall be in writing, signed by the person fil-
ing the declaration and shall contain the person’s name and
address, the name and last—-known address of the mothcr, the
month and year of the birth or expected birth of the child and a
statement that he has reason to believe that he may be the father
of the child.

(3) A copy of a declaration filed with the department under
sub. (1) shall be sent to the mothcr at her last—known address.
Nonreceipt of such copy shall not affect the validity of the declara-
tion. The mother may send a written response to the declaration
to the department, and the written response shall be filed with the
declaration. Failure to send a written response shall not constitute
an admission of the statements contained in the declaration.

(4) Filing a declaration under this section shall not extend
parental rights to the person filing such declaration.
History: 1973c. 263: 1979c. 330: 1981c. 359; 1983a. 447.

The constitutional rights ofa a putative father to establish his parentage and assert
parental rights. 58 MLR 175.

48.027 Child custody jurisdiction. All proceedings relat-
ing to the custody of children shall comply with the requirements
of ch. 822.

History: 1975 c.1-83.

48.028 Custody of Indian children. The Indian child wel-
fare act, 25 USC 1911 to 1963, supersedes the provisions of this
chapter in any child custody proceeding governed by that act.
History: 1981 c. 81.
When the children’s code provides safeguards in addition to those in the Indian

child welfare act, those safeguards should be followed. In Re Interest of D.S.P. 166
Wis. 2d 464, 480 N.W.2d 234 (1992).

48.029 Pregnancy testing prohibited. No law enforce-
ment agency, district attorney, corporation counsel, county
department, licensed child welfare agency or other person
involved in the investigation or prosecution of an allegation that
an unborn child has been the victim of or is at substantial risk of
abuse may, without a court order, require a person to take a preg-
nancy test in connection with that investigation or prosecution.
History: 1997 a.292.

SUBCHAPTER II
ORGANIZATION OF COURT

48.03 Time and placeof court; absence or disability of
judge; court of record. {1) Thejudge shall setapart a time and
place to hold court on juvenile matters.

(2) In the case of the absence or disability of the judge of a
court assigned to exercisejurisdiction under this chapter and ch.
938, another judge shall be assigned under s. 751.03 to act tempo-
rarily in the judge’s place. If the judge assigned temporarily is
from a circuit other than the one for which elected, the judge shall
receive expenses as provided under s. 753.073.

History: 1971c.46; 1977c. 187 s. 135; 1977c¢. 273,449; 1989a. 56; 1995a. 77.

48.035 Court; Menominee and Shawano counties.
Menominee County is attached to Shawano County for judicial
purposes to the extent of the jurisdiction and functions of the court
assigned to exercise jurisdiction under this chapter and ch. 938
and the office and functions of the judge of the court: and the duly
designated judge of the court assigned to exercise jurisdiction
under this chapter and ch. 938 of the circuit court for Menominee
and Shawano counties shall serve in both counties. The county
boards of Menominee County and Shawano County shall enter
into an agreement on administration of this section and the prorat-
ing of expenditures involved, and for such purposes the county
board of supervisors of Menominee County may appropriate, levy
and collect a sum each year sufficient to pay its share of the
expenses. If the 2 county boards are unable to agree on the prorat-
ing of expenditure involved, then the circuit judges for the circuit
court for Menominee and Shawano counties shall, upon appropri-
ate notice and hearing, determine the prorating of the expenditures
on the basis of a fair allocation to each county under such proce-
dure as they prescribe. If the circuitjudges are unable to agree, the
chiefjudge of the judicial administrative district shall make the
determination.
History: 1977 c. 449; 1995 a. 77.

48.04 Employees of court. If the county contains one or
more cities of the 2nd or 3rd class, the circuit judges for the county,
subject to the approval of the chiefjudge of thejudicial adminis-
trative district, may appoint, by an instrument in writing, filed
with the county clerk, a clerk of court forjuvenile matters and such
deputies as may be needed, who shall perform the duties of clerk
and reporter of the court as directed by the judges. The clerk and
deputies shall take and file the official oath and shall receive such
salary as the county board of supervisors determines.
History: 1977c.354.449; 1985a. 176; 1999a. §3.

48.06 Services for court. (1) COUNTIES WITH A POPULATION
OF 500,000 OR MORE. (8) 1. In countieswith a populationof 500,000
or more, the department shall provide the court with the services
necessary for investigating and supervising child welfare and
unborn child welfare cases under this chapter. The department is
charged with providing child welfare and unborn child welfare
intake and dispositional services and with administration of the
personnel and services of the child welfare and unborn child wel-
fare intake and dispositional sections of the department. The
department shall include investigative services for all children and
unborn children alleged to be in need of protection or services to
be provided by the department.

2. The chiefjudge of thejudicial administrative district shall
formulate written judicial policy governing intake and court ser-
vices for child welfare matters under this chapter and the depart-
ment shall bc charged with executing the judicial policy. The chief
judge shall direct and supervise the work of all personnel of the
court, except the work of the district attorney or corporation coun-
sel assigned to the court.

3. The county board of supervisors does not have authority
and may not assert jurisdiction over the disposition of any case,
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child, unborn child or expectant mother of an unborn child after
awritten order is made under s. 48.21 or 48.213 or if a petition is
filed under s. 48.25.

(am) 1. All intake workers providing servicesunder this chap-
ter who begin employment after May 15, 1980, shall have the
qualifications required to perform entry level social work in a
county department and shall have successfully completed 30
hours of intake training approved or provided by the department
prior to the completion of the first 6 months of employment in the
position. The department shall monitor compliance with this sub-
division according to rules promulgated by the department.

2. The department shall make training programs available
annually that permit intake workers who provide services under
this chapter to satisfy the requirements specified under subd. 1.

3. Each intake worker providing services under this chapter
whose responsibilities include investigation or treatment of child
abuse or neglect or unborn child abuse shall successfully complete
additional training in child abuse and neglect and unborn child
abuse protective services approved by the department under s.
48.981 (8) (d). Not more than 4 hours of the additional training
may be applied to the requirement under subd. 1.

(2) COUNTIES WITH A POPULATION UNDER 500,000. (2) In coun-
tics having less than 500,000 population, the county board of
supervisors shall authorize the county department or court or both
to provide intake services required by s. 48.067 and the staff
needed to carry out the objectives and provisions of this chapter
under s. 48.069. Intake services shall be provided by employees
of the court or county department and may not be subcontracted
to other individuals or agencies, except any county which had
intake services subcontracted from the county sheriff's depart-
ment on April 1, 1980, may continue to subcontract intake ser-
vices from the county sheriffs department. Intake workers shall
be governed in their intake work, including their responsibilities
for recommending the filing of a petition and entering into an
informal disposition, by general written policies which shall be
formulated by the circuit judges for the county, subject to the
approval of the chiefjudge of the judicial administrative district.

(b) 1. All intake workers providing services under this chapter
who begin employment after May 15, 1980, shall have the qualifi-
cations required to perform entry level social work in a county
department and shall have successfully completed 30 hours of
intake training approved or provided by the department prior to
the completion of the first 6 months of employment in the posi-
tion. The department shall monitor compliance with this para-
graph according to rules promulgated by the department.

2. The department shall make training programs available
annually that permit intake workers who provide services under
this chapter to satisfy the requirements specified under subd. 1.

(c¢) Each intake worker providing services under this chapter
whose responsibilities include investigation or treatment of child
abuse or ncglcct or unborn child abuse shall successfully complete
additional training in child abuse and neglect and unborn child
abuse protective services approved by the department under s.
48.981 (8) (d). Not more than 4 hours of the additional training
may be applied to the requirement under par. (b).

(3) INTAKE SERVICES. The court, the department in a county
having a population of 500,000 or more or the county department
responsible for providing intake services under s. 48.067 shall
specify one or more persons to provide intake services. If there
is more than one such worker, one of the workers shall be desig-
nated as chief worker and shall supervise other workers.

(@) STATEAID. State aid to any county for court services under
this section shall be at the same net effective rate that each county
is reimbursed for county administrationunder s. 46.495. Counties
having a population of less than 500,000 may use funds received
under s. 36.495 (1) (d), including county or federal revenue shar-
ing funds allocated to match funds received under s. 46.495 (1)
(d), for the cost of providing court attached intake services in

amounts not to exceed 50% of the cost of providing court attached
intake services or $30,000 per county per calendar year, which-

ever is less.

History: 1971 c. 125; 1975 ¢. 39, 199,302,307,422; 1977 ¢. 271; 1977 ¢. 354
ss. 10 to 14,101; 1977 c. 447,449; 1979 ¢. 34,300 1981 c. 20 s. 2202 (20) (0); 1981
€. 93s. 186;1981 c. 314.329; 1983a.239; 1985 a. 29,176; 1987a. 151,399: 1991
a.274; 1995 a. 27; 1997a. 27, 80, 292; 2001 a. 61.

Cross Reference: See also ch. HSS 49. Wis. adm. code.

48.067 Powers and duties of intake workers. To carry
out the objectives and provisions of this chapter but subject to its
limitations, intake workers shall:

(1) Provide intake services 24 hours a day, 7 days a week, for
the purpose of screening children taken into custody and not
released under s. 48.20 (2) and the adult expectant mothers of
unborn children taken into custody and not released under s.
48.203 (1).

(2) Interview, unless impossible, any child or expectant
mother of an unborn child who is taken into physical custody and
not released, and when appropriate interview other available con-
cerned parties. If the child cannot be interviewed, the intake
worker shall consult with the child's parent or a responsible adult.
If an adult expectant mother of an unborn child cannot be inter-
viewed, the intake worker shall consult with an adult relative or
friend of the adult expectant mother. No child may be placed in
a secure detention facility unless the child has been interviewed
in person by an intake worker, except that if the intake worker is
in a place which is distant from the place where the child is or the
hour is unreasonable, as defined by written court intake rules, and
if the child meets the criteria under s. 48.208, the intake worker,
after consulting by telephone with the law enforcement officer
who took the child into custody, may authorize the secure holding
of the child while the intake worker is en route to the in—person
interview or until 8 a.m. of the morning after the night on which
the child was taken into custody.

(3) Determine whether the child or the expectant mother of an
unborn child shall be held under s. 48.205 and such policies as the
judge shall promulgate under s. 48.06 (1) or (2).

(@)1 the child or the expectant mother of an unborn child is
not released, determine where the child or expectant mother shall
be held.

(5) Provide crisis counseling during the intake process when
such counseling appears to be necessary.

(6)Receive referral information, conduct intake inquiries,
request that a petition be filed, and enter into informal dispositions
under policies promulgated under s. 48.06 (1) or (2).

(6m) Conduct the multidisciplinary screen in counties that
have an alcohol and other drug abuse program under s. 48.547.

(MDMake referrals of cases to other agencies if their assistance
appears to ke needed or desirable.

(7m) At the request of a minor who claims to be pregnant,
assist the minor in preparing a petition to initiate a proceeding
under s. 48.375 (7) and file the petition with the clerk of circuit
court.

(8)Make interim recommendations to the court concerning
children, and unborn children and their expectant mothers, await-
ing final disposition under s. 48.355.

(@)Perform any other functions ordered by the court, and
assist the court or chiefjudge of the judicial administrative district
in developing written policies or carrying out its other duties when

the court or chiefjudge so requests.

History: 1977¢. 354,449; 1979 c. 300: 1987 a. 151,339: 1991 a. 263; 1993 a.
98; 1997 a. 80,292: 1999a. 83.

48.089 Powers and duties of disposition staff. (1Yhe
staff of the department, the court, a county department or a
licensed child welfare agency designated by the court to carry out
the objectives and provisions of this chapter, or, in a county having
a population of 500,000 or more, the department or an agency

17



under contract with the department to provide dispositional ser-
vices, shall:

(a) Supervise and assist a child and the child’s family or the
expectant mother of an unborn child pursuant to informal disposi-
tions, a consent decree or order of the court.

(b) Offer individual and family counseling.

(c) Make an affirmative effort to obtain necessary or desired
services for the child and the child’s family or for the expectant
mother of an unborn child and investigate and develop resources
toward that end.

(d) Prepare reports for the court recommending a plan of reha-
bilitation, treatment and care.

(e) Perform any other functions consistent with this chapter
which are ordered by the court.

(2) Except in a county having a population of 500,000 or
more, licensed child welfare agencies and the department shall
provide servicesunder this section only upon the approval of the
agency from whom services are requested. In a county having a
population of 500,000 or more, the department or, with the
approval of the department, a licensed child welfare agency shall
provide services under this section.

(3) A court or county department responsible for disposition
staff or, in a county having a population of 500,000 or more, the
department may agree with the court or county department
responsible for providing intake services that the disposition staff
may be designated to provide some or all of the intake services.

(4) Disposition staff employed to perform the duties specified
in sub. (1) after November 18, 1978 shall have the qualifications

required under the county merit system.
History: 1977c. 354: 1979c. 300: 1985a. 176;1989a. 31, 107: 1993a 98,385:
1995a 27 ss. 2428m, 2428p, 9126 (19); 1995a 77: 1997 a. 27,292.

48.07 Additional sources of court services. Ifthc county
board of supervisors has complied with s. 48.06. the court may
obtain supplementary services for investigating cases and provid-
ing supervision of cases from one or more of the following
sources:

(2) LiCENSED CHILD WELFARE AGENCY. The court may request
the services of a child welfare agency licensed under s. 48.60 in
accordance with procedures established by that agency. The child
welfare agency shall receive no compensation for these services
but may be reimbursed out of funds made available to the court for
the actual and necessary expenses incurred in the performance of
duties for the court.

(3) THE DEPARTMENT IN POPULOUS COUNTIES. In couries hav-
ing a population of 500,000 or more, the department may be
ordered by the court to provide services for fiimishing emergency
shelter care to any child whose need therefor is determined by the
intake worker under s. 48.205. The court may authorize the
department to appoint members of the department to furnish
emergency shelter care services for the child. The emergency
shelter care may be provided as specified in s. 48.207.

(4) COUNTY DEPARTMENTS THAT PROVIDE DEVELOPMENTAL DIS-
ABILITIES, MENTAL HEALTH OR ALCOHOL AND OTHER DRUG ABUSE
SERVICES. Within the limits of available state and federal funds and
of county funds appropriated to match state funds. the court may
order county departments established under s. 51.42 or 51.437 to
provide special treatment or care to a child if special treatment or
care has been ordered under s. 48.345 (6) and if s. 48.362 (4)
applies or to provide special treatment or care to the expectant
mother of an unborn child if special treatment or care has been
ordered under s. 48.347 (4) and if s. 48.362 (4) applies.

(5) COURT-APPOINTED SPECIAL ADVOCATE PROGRAM. (8) Mem-
orandum of understanding. The court may obtain the services of
a court—appointed special advocate program that has been recog-
nized by the chiefjudge of the judicial administrative district. A
chief judge of ajudicial administrative district may recognize a
court—appointed special advocate program by entering into a
memorandum of understanding with the court—appointed special

advocate program that specifies the responsibilitizs of the courn-
appointed special advocate program and of a court—appointed
special advocate designated under s. 48.236 (1). The memoran-
dum of understanding shall specify that the court—appointed spe-
cial advocate program is responsible for selecting, training, super-
vising and evaluating the volunteers and employees of the
program who are authorized to provide court—appointed special
advocate services as provided in pars. (b) to (d), that, in addition
to any other activities specified in the memorandum of under-
standing, a volunteer or employee of the program who is autho-
rized to provide court--appointed special advocate services may
be designated to perform any of the activities specified in s. 48.236
(3) (a) to (c) and that, in addition to any other authority specified
in the memorandum of understanding, a volunteer or employee of
the program who is authorized to provide court—appointedspecial
advocate services may be authorized to exercise any of the author-
ity specified in s. 48.236 (4) (a) and (b), unless the parties to the
memorandum of understanding determine that a variance from
the requirements of pars. (b) to (d), the activities specified in s.
48.236 (3) (a) to (c) or the authority specified in s. 48.236 (4) (a)
and (b) is necessary for the efficient administration of the pro-
gram.

(b) Selection. 1. A court—appointedspecial advocate program
may select a person to provide court—appointed special advocate
services if the person is 21 years of age or older, demonstrates an
interest in the welfare of children, undergoes a satisfactory back-
ground investigation as provided under subd. 2., completes the
training required under par. (c) and meets any other qualifications
required by the court—appointed special advocate program. A
court—appointed special advocate program may refuse to permit
to provide court—appointed special advocate services any person
whose provision of those services might pose a risk, as determined
by the court-appointed special advocate program. to the safety of
any child.

2. On receipt of an application from a prospective court—ap-
pointed special advocate, the court—appointed special advocate
program, with the assistance of the department of justice, shall
conduct a background investigation of the applicant. If ik court—
appointed special advocate program determines that any informa-
tion obtained as a result of the background investigation provides
a reasonable basis for fiirther investigation, the court—appointed
special advocate program may require the applicant to be finger-
printed on 2 fingerprint cards, each bearing a complete set of the
applicant’s fingerprints. The department of justice may provide
for the submission of the fingerprint cards to the federal bureau of
investigation for the purposes of verifying the identification of the
applicant and obtaining the applicant’s criminal arrest and convic-
tion record. The court—appointed special advocate program shall
keep confidential all information received from the department of
justice and the federal bureau of investigation under this subdivi-
sion.

(c) Training. A court—appointed special advocate program
shall require a volunteer or employee of the program selected
under par. (b) to complete a training program before the volunteer
or employee may be designated as a court—appointed special
advocate under s. 48.236 (1). The training program shall include
instruction on recognizing child abuse and neglect, cultural com-
petency, as defined in s. 48.982 (1) (bm), child development, the
procedures of tha court, permanency planning, the activities of a
court—appointed special advocate under s. 48.236 (3) and infor-
mation gathering and documentation, and shall include observa-
tion of a proceeding under s. 48.13. A court—appointed special
advocate program shall also require each volunteer and employee
of the program selected under par. (b) to complete continuing
training annually.

(d) Supervision ard evaluation. The supervisory support staff
of a court—appointed special advocate program shall be easily
accessible to the volunteers and employees of the program who
arc authorized to provide court-appointed special advocate ser-
vices, shall hold regular case conferences with those volunteers
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and employees to review case progress and shall conduct annual
performance evaluations of those volunteers and employees. A
court—appointed special advocate program shall provide its staff
and volunteers with written guidelines describing the policies,
practices and procedures of the program and the responsibilities
of a volunteer or employee of the program who is authorized to
provide court—appointed special advocate services.

History: 1975c. 39: 1977c. 771,354,447; 1979c. 34; 1981c. 314 s. 146; 1983
a. 27 5. 2202 (20); 1985a. 176; 1989a. 31, 107; 1993 a. 446; 1995a. 27.77; 1997
a.27.292; 1999a. 119.

48.08 Duties of person furnishing services to court.
(1) Itisthe duty of each person appointed to furnish services to
the court as provided in ss. 48.06 and 48.07 to make such inves-
tigations and exercise such discretionary powers as the judge may
direct, to keep a written record of such investigations and to sub-
mit a report to the judge. Such person shall keep informed con-
cerning the conduct and condition of a child or expectant mother
of an unborn child under the person’s supervision and shall report
on that conduct and condition as the judge directs.

(2) Any person authorized to provide or providing intake or
dispositional services for the court under ss. 48.067 and 48.069
has the power of police officers and deputy sheriffs only for the
purpose of taking a child into physical custody when the child
comes voluntarily or is suffering from illness or injury or is in
immediate danger from his or her surroundings and removal from
the surroundings is necessary.

(3) Any person authorized to provide or providing intake or
dispositional services for the court under s. 48.067 or 48.069 has
the power of police officers and deputy sheriffs only for the pur-
pose of taking the expectant mother of an unborn child into physi-
cal custody when the expectant mother comes voluntarily or when
there is a substantial risk that the physical health of the unborn
child, and of the child when born, will be seriously affected or
endangered due to the expectant mother’s habitual lack of self-
control in the use of alcohol beverages, controlled substances or
controlled substance analogs, exhibited to a severe degree.

History: 1975 c. 302.121; 1977 c. 354; 1979 c. 300; 1985 a. 320; 1991a. 39, 316;
1995a. 27, 77; 1997a. 292.

A judge may order the departinent to provide infermation on foster care place-
ments in a county. In Interest of J. A. 138 Wis. 2d 483.406 N.W.2d 372 (1987).

48.09 Representation of the interests of the public.
The interests of the public shall be represented in proceedings
under this chapter as follows:

(5) By the district attorney or, if designated by the county
board of supervisors, by the corporation counsel, in any matter
arising under s. 48.13, 48.133 or 48.977. If the county board trans-
fers this authority to or from the district attorney on or after
May 11, 1990, the board may do so only if the action is effective
on September 1 of an odd—numberedyear and the board notifies
the department of administration of that change by January 1 of
that odd—numbered year.

(6) By any appropriate person designated by the county board
of supervisors in any matter arising under s. 48.14.

History: 1977c. 354; 1985 a. 176; 1989 a. 336: 1993 a. 2-26; 1995 a. 77.275: 1997
a. 292.

48.10 Power of the judge to act as intake worker. The

duties of the intake worker may be carried out from time to time

by thejudge at his or her discretion, but if a request to file a petition

is made or an informal disposition is entered into, the judge shall

be disqualified from participating further in the proceedings.
History: 1977c. 354; 1979c. 331,359; 1995 a. 77: 1997 a. 80.

48.11 Advisory board. (1) The court may appoint a board
of not more than 15citizens of the county: known for their interest
in the welfare of children, who shall serve without compensation,
to be called the advisory board of the court. The members of the
board shall hold office during the pleasure of the court. The duties
of the board are:

(a) To advise and cooperate with the court upon all matters
affecting the workings of this law and other laws relating to chil-
dren, their care and protection.

(b) To familiarize themselves with the functions and facilities
of the court under this law and to interpret to the public the work
of the court.

(2) Nothing in this section shall be construed to require the

court to open court records or to disclose their contents.
History: 1977 c. 449

SUBCHAPTERI1I
JURISDICTION

48.13 Jurisdiction over children alleged to be in need
of protection or services. The court has exclusive original
jurisdiction over a child alleged to be in need of protection or ser-
vices which can be ordered by the court, and:

(1) Who is without a parent or guardian;

(2) Who has been abandoned;

(2m) Whose parent has relinquished custody of the child
under s. 48.195 (1);

(3) Who has been the victim of abuse, as defined in s. 48.02
(1) @), (b), (c), (d), (e) or (f), including injury that is self-inflicted
or inflicted by another;

(3m) Who is at substantial risk of becoming the victim of
abuse, as defined in s. 48.02 (1) (a), (b), (c), (d), (e) or (f), includ-
ing injury that is self-inflicted or inflicted by another, based on
reliable and credible infomiation that another child in the home
has been the victim of such abuse:

(4) Whose parent or guardian signs the petition requesting
jurisdiction under this subsection and is unable or needs assistance
to care for or provide necessary special treatment or care for the
child;

(5) Who has been placed for care or adoption in violation of
law;

(8) Who is receiving inadequate care during the period of time
a parent is missing. incarcerated, hospitalized or institutionalized;

(9) Who is at least age 12, signs the petition requestingjuris-
diction under this subsection and is in need of special treatment or
care which the parent, guardian or legal custodian is unwilling,
neglecting, unable or needs assistance to provide;

(10) Whose parent, guardian or legal custodian neglects,
refuses or is unable for reasons other than poverty to provide nec-
essary care, food, clothing, medical or dental care or shelter so as
to seriously endanger the physical health of the child:

{(10m) Whose parent, guardian or legal custodian is at sub-
stantial risk of neglecting, refusing or being unable for reasons
other than poverty to provide necessary care, food, clothing, med-
ical or dental care or shelter so as to endanger seriously the physi-
cal health of the child, based on reliable and credible information
that the child’s parent, guardian or legal custodian has neglected,
refused or been unable for reasons other than poverty to provide
necessary care, food, clothing, medical or dental care or shelter so
as to endanger seriously the physical health of another child in the
home:

(11) Who is suffering emotional damage for which the parent,
guardian or legal custodian has neglected, refused or been unable
and is neglecting, refusing or unable, for reasons other than pov-
erty, to obtain necessary treatment or to take necessary steps to
ameliorate the symptoms;

(11m) Who is suffering from an alcohol and other drug abuse
impairment, exhibited to a severe degree, for which the parent,
guardian or legal custodian is neglecting, refusing or unable to
provide treatment; or
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(13) Who has not been immunized as required by s. 252.04
and not exempted under s. 252.04 (3).
History: 1977c.29,354; 1979c. 298,300,334; 1985a. 321; 1987a. 285,339.
403; 1993a. 27, 363, 395,474; 1995a. 77,275; 1997a. 80; 2001 a. 2.
NOTE: 1993 Wis. Act 395, which created subs. (3m) and (10m), contains
extensive explanatory notes.

CHIPS proceedings are controlled by the Code of Civil Procedure unless ch. 48
requires a different procedure: summary judgment under s. 802.08 is available in
CHIPSccases. In Interest of F.Q. 162 Wis. 2d 607,470 N.W.2d | (Ct. App. 1991).

A jury verdict that childrenare in need of protection or servicesrequires a separate
verdict question for each of the specificjurisdictional grounds alleged. Interest of
Lauran F. 194 Wis, 2d 283,533 % W1 812 (1995).

A viable fetus is not a ““person”within the definition of a child under s. 48.02 (2).
A court does not havejurisdiction over a fetus under this section. State ex rel. Angela
M_Wv. Kruzicki, 209 Wis. 2d 112.561 N.W.2d 729 (1997).

A child*s need for protection or services should be determined as of tls date the
petition is filed. Children can be adjudicated in need of protection or services when
divorced parents have joint custody. one parent committed acts proscribed by sub.
{10), and at the time of the hearing the other can provide the necessary care for the
children. Statev. Gregory L.S. 2002 W1 App 161, ___ Wis. 2d ___, 643 N.W.2d 890.

48.133 Jurisdiction over unborn children in need of
protection or services and the expectant mothers of
those unborn children. The court has exclusive original juris-
diction over an unborn child alleged to be in need of protection or
services which can be ordered by the court whose expectant
mother habitually lacks self—control in the use of alcohol bever-
ages, controlled substances or controlled substance analogs,
exhibited to a severe degree, to the extent that there is a substantial
risk that the physical health of the unborn child, and of the child
when born, will be seriously affected or endangered unless the
expectant mother receives prompt and adequate treatment for that
habitual lack of self-control. The court also has exclusive original
jurisdiction over the expectant mother of an unborn child
described in this section.
History: 1997a.292.

48.135 Referral of children and expectant mothers of
unborn children to proceedingsunder chapter 51 or 55.
(1) Ifachild alleged to be in need of protection or services or a
child expectant mother of an unborn child alleged to bz in need of
protection or services is before the court and it appears that the
child or child expectant mother is developmentally disabled, men-
tally ill or drug dependent or suffers from alcoholism, the court
may proceed under ch. 51 or 55. If an adult expectant mother of
an unborn child alleged to be in need of protection or services is
before the court and it appears that the adult expectant mother is
drug dependent or suffers from alcoholism, the court may proceed
under ch. 51.

(2) Except as provided in ss. 48.19 to 48.21 and s.48.345 (14),
any voluntary or involuntary admissions, placements or commit-
ments of a child made in or to an inpatient facility, as defined in
S.51.01(10), shall be governed by ch. 51 or 55. Except as pro-
vided in ss. 48.193 to 48.213 and s. 48.347 (6), any voluntary or
involuntary admissions, placements or commitments of an adult
expectant mother of an unborn child made in or to an inpatient
facility. as defined in s. 51.01 (10), shall be governed by ch. 51.

History: 1977c.354: 1977c. 418s. 928 (55) {c); 1977 c. 428 s. 6: 1979c. 300:
1987a.339; 1995a. 77; 1997a. 292.

48.14 Jurisdiction over other matters relating to chil-
dren. The court has exclusive jurisdiction over:

(1) The termination ofparental rights to a minor in accordance
with subch. VIII.

(2) The appointment and removal of a guardian of the person
in the following cases:

(a) For a minor, where parental rights have been terminated
under subch. VIII; or

(b) The appointment and removal of a guardian of the person
for a child under ss. 48.427, 48.428, 48.43, 48.831, 48.832, 48.839
(4) (a), 48.977 and 48.978 and ch. 880 and for a child found to be
in need of protection or services under s. 48. 13 because the child
is without parent or guardian.

(3) The adoption of children.

(5) Proceedings under chs. 51 and 55 which apply to minors
and proceedings under eh. 51 which apply to the adult expectant
mothers of unborn children, if those adult expectant mothers
appear to be drug dependent or to suffer from alcoholism.

(6) Consent to marry under S. 765.02.
(7) Appeals under s. 115.80(7).

(8) Runaway children, but only as provided under s. 48.227
for the limited purpose described in that section,

(9) Proceedings under s. 146.34 (5).
(10) Proceedings under s. 813.122 or 813.125 in which the
respondent is a child.

(11) Granting visitation privileges under s. 880.155.

History: 1975 c. 430; 1977c. 354,449; 1979c. 325.92 (2); 1979c. 300; 1979
c. 330s.3, 13; 1981 c. 81 ss. 5,33; 1985a. 50; 1989a. 161; 1993 a. 318; 1995 a.
38,77,275; 1997a. 164,292,334.

If two actions between the same parties. on the same subject, to test the same rights
are brought in different courts with concurrentjurisdiction, it is error for the second
court to assume jurisdiction. Interest of Tiffany W. & Myokra W. 192 Wis. 2d 407,
532 N.W.2d 135(Ct. App. 1995).

48.15 Jurisdiction of other courts to determine legal
custody. Nothing contained in ss. 48.13, 48.133 and 48.14
deprives other courts of the right to determine the legal custody of
children by habeas corpus or to determine the legal custody or
guardianship of children if the legal custody or guardianship is
incidental to the determination of causes pending in the other
courts. But the jurisdiction of the court assigned to exercise juris-
diction under this chapter and ch. 938 is paramount in all eases
involving children alleged to come within the provisions of ss.
48.13 and 48.14 and unborn children and their expectant mothers
alleged to come within the provisions of ss. 48.133 and 48.14 (5).

History: 1977 c. 449; 1981 c. 289: 1995a. 77; 1997a. 292.

Judicial Council Note, 1981: Reference to "writs” of habeas corpus has been
removed because that remedy is now available in an ordinary action. Sees. 781.01,
stats.. and the note thereto. [Bill 613~A)

48.16 Jurisdiction over petitionsfor waiver of parental

consentto a minor’s abortion. Any circuit court within this

state has jurisdiction over a proceeding under s. 48.375 (7) for

waiver of the parental consent requirement under s. 48.375 (4).
History: 1991a. 263.

48.185 Venue. (1) Subject to sub. (2), venue for any proceed-
ingunderss. 48.13, 48.133, 48.135 and 2. 14 {1 heo {9 may be in
any of the following: the county where the child or the expectant
mother of the unborn child resides or the county where the child
or expectant mother is present. Venue for proceedings brought
under subch. VI is as provided in this subsection except where
the child has been placed and is living outside the home of the
child’s parent pursuant to a dispositional order, in which case
venue is as provided in sub. (2). Venue for a proceeding under s.
48.14 (10) is as provided in s. 801.50 (55).

(2) In an action under s. 48.41, venue shall be in the county
where the birth parent or child resides at the time that the petition
is filed. Venue for any proceeding under s. 48.363, 48.365 or
48.977, or any proceeding under subch. VIII when the child has
been placed outside the home pursuant to a dispositional order
under s. 48.345 or 48.347, shall be in the county where the disposi-
tional order was issued, unless the child’s county ofresidence has
changed, or the parent of the child or the expectant mother of the
unborn child has resided in a different county of this state for 6
months. In either case, the court may, upon a motion and for good
cause shown, transfer the case, along with all appropriate records,
to the county of residence of the child, parent or expectant mother.

History: 1977c. 354: Stats. 1977s. 48.185; 1979c. 330; 1989 a. 161; 1993 a. 98,
318,491; 1995 a. 77, 275; 1997 a. 80.292.

This section does not authorize changeof venue, upon motion of party or upon stip-
ulation of parties, after adjudication but before the first dispositional healing. 75 Atty.
Gen. 100.




SUBCHAPTER 1V

HOLDING A CHILD OR AN EXPECTANT MOTHER IN
CUSTODY

48.19 Taking a child into custody. (1) A child may be
taken into custody under any of the following:

(a) A warrant.

(b) A capias issued by ajudge under s. 48.28.

(c) An order of thejudge if made upon a showing satisfactory
to the judge that the welfare of the child demands that the child be
immediately removed from his or her present custody. The order
shall specify that the child be held in custody under s. 48.207 (1).

(cm) An order of the judge if made upon a showing satisfactory
to the judge that the child is an expectant mother, that due to the
child expectant mother’s habitual lack of self-control in the use
of alcohol beverages, controlled substances or controlled sub-
stance analogs, exhibited to a severe degree, there is a substantial
risk that the physical health of the unborn child, and of the child
when born, will be seriously affected or endangered unless the
child expectant mother is taken into custody and that the child
expectant mother is refusing or has refused to accept any alcohol
or other drug abuse services offered to her or is not making or has
not made a good faith effort to participate in any alcohol or other
drug abuse services offered to her. The order shall specify that the
child expectant mother be held in custody under s. 48.207 (1).

(d) Circumstances in which a law enforcement officer believes
on reasonable grounds that any of the following conditions exists:

1. A capias or a warrant for the child’s apprehension has been
issued in this state, or that the child is a fugitive from justice.

2. A capias or a warrant for the child’s apprehension has been
issued in another state.

4. The child has run away from his or her parents, guardian
or legal or physical custodian.

5. The child is suffering from illness or injury or is in immedi-
ate danger from his or her surroundings and removal from those
surroundings is necessary.

7. The child has violated the conditions of an order under s.
48.21 (4) or the conditions of an order for temporary physical cus-
tody by an intake worker.

8. The child is an expectant mother and there is a substantial
risk that the physical health of the unborn child, and of the child
when born, will be seriously affected or endangered due to the
child cxpcctant mother’s habitual lack of self--control in the use
of alcohol beverages, controlled substances or controlled sub-
stance analogs, exhibited to a severe degree, unless the child
expectant mother is taken into custody.

(2) When a child is taken into physical custody as provided in
this section, the person taking the child into custody shall immedi-
atcly attempt to notify the parent, guardian and legal custodian of
the child by the most practical means. The person taking the child
into custody shall continue such attempt until the parent, guardian
and legal custodian of the child are notified, or the child is deliv-
cred to an intake worker under s. 48.20 {3), whichever occurs first.
If the child is delivered to the intake workcr before the parent,
guardian and legal custodian are notified, the intake worker, or
another person at his or her direction, shall continue the attempt
to notify until the parent, guardian and legal custodian of the child
are notified.

(3) Taking into custody is not an arrest except for the purpose
of determining whether the taking into custody or the obtaining of

any evidence is lawful.

History: 1977c. 354.439; 1979c. 300: 1985a. 176; 1989 a. 31. 56. 107: 1993
a. 16,56, 371,490: 1995a. 27, 77; 1997a. 292.

A viable fetus is not a “person” within the definition of a child under s. 48.02 (2).
A court may not order protective custody of‘a fetus by requiring custody of the
mother. State ex rel. Angela M.W. v. Kruzicki, 209 Wis. 2d 112. 561 N.W.2d 729
11997).

48.193 Taking an adult expectant motherinto custody.
(1) An adult expectant mother of an unborn child may be taken
into custody under any of the following:

(a) A warrant.
(b) A capias issued by ajudge under s. 48.28.

(c) An order of thejudge if made upon a showing satisfactory
to the judge that due to the adult expectant mother’s habitual lack
of self-control in the use of alcohol beverages. controlled sub-
stances or controlled substance analogs, exhibited to a severe
degree, there is a substantial risk that the physical health of the
unborn child, and of the child when born, will be seriously
affected or endangered unless the adult expectant mother is taken
into custody and that the adult expectant mother is refusing or has
refused to accept any alcohol or other drug abuse services offered
to her or is not making or has not made a good faith effort to partic-
ipate in any alcohol or other drug abuse services offered to her.
The order shall specify that the adult expectant mother be held in
custody under s. 48.207 (1m).

(d) Circumstances in which a law enforcement officer believes
on reasonable grounds that any of the following conditions exists:

1. A capias or warrant for the apprehension of the adult expec-
tant mother has been issued in this state or in another state.

2. There is a substantial risk that the physical health of the
unborn child, and of the child when born, will be seriously
affected or endangered due to the adult expectant mother’s habit-
ual lack of self—control in the use of alcohol beverages, controlled
substances or controlled substance analogs, exhibited to a severe
degree, unless the adult expectant mother is taken into custody.

3. The adult expectant mother has violated the conditions of
an order under s. 48.2 13 (3) or the conditions of an order for tem-
porary physical custody by an intake worker.

(2) When an adult expectant mother of an unborn child is
taken into physical custody as provided in this section, the person
taking the adult expectant mother into custody shall immediately
attempt to notify an adult relative or friend of the adult expectant
mother by the most practical means. The person taking the adult
expectant mother into custody shall continue such attempt until an
adult relative or friend is notified, or the adult expectant mother
is delivered to an intake worker under s. 48.203 (2), whichever
occurs first. If the adult expectant mother is delivered to the intake
worker before an adult relative or friend is notified, the intake
worker, or another person at his or her direction. shall continue the
attempt to notify until an adult relative or friend of the adult expec-
tant mother is notified.

(3) Taking into custody is not an arrest except for the purpose
of determining whether the taking into custody or the obtaining of
any evidence is lawful.

History: 1997 a. 292.

48.195 Taking a newborn child into custody. (1) Tak-
NG CHILD INTO cusToDy. Im addition to being taken into custody
under s. 18.19, a child whom a law enforcement officer: emer-
gency medical technician, or hospital staff member reasonably
believes to be 72 hours old or younger may be taken into custody
under circumstauces in which a parent of the child relinquishes
custody of the child to the law enforcement officer, emergency
medical technician, or hospital staff member and does not express
an intent to return for the child. If a parent who wishes to relin-
quish custody of his or her child under this subsection is unable
to travel to a sheriffs office, police station, fire station, hospital,
or other place where a law enforcement officer, emergency medi-
cal technician, or hospital staff member is located, the parent may
dial the telephone number *“911” or, in an area in which the tele-
phone number “911” is not available, the number for an emer-
gency medical service provider, and the person receiving the call
shall dispatch a taw enforcement officer or emergency medical
technician to meet the parent and take the child into custody. A
law enforcement officer, emergency medical technician, or hospi-
tal staff member who takes a child into custody under this subsec-
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tion shall take any action necessary to protect the health and safety
of the child, shall, within 24 hours after taking the child into cus-
tody, deliver the child to the intake worker under s. 48.20, and
shall, within 5 days after taking the child into custody, file a birth
certificate for the child under s. 69.14 (3).

(2) ANONYMITY AND CONFIDENTIALITY. (a) Exceptas provided
in this paragraph, a parent who relinquishes custody of a child
under sub. (1) and any person who assists the parent in that relin-
quishment have the right to remain anonymous. The exercise of
that right shall not affect the manner in which a law enforcement
officer, emergency medical technician, or hospital staff member
performs his or her duties under this section. No person may
induce or coerce or attempt to induce or coerce a parent or person
assisting a parent who wishes to remain anonymous into revealing
his or her identity, unless the person has reasonable cause to sus-
pect that the child has been the victim of abuse or neglect, as
defined in s. 48.981 (1) (d), or that the person assisting the parent
is coercing the parent into relinquishing custody of the child.

(b) A parent who relinquishes custody of a child under sub. (1)
and any person who assists the parent in that relinquishment may
leave the presence of the law enforcement officer, emergency
medical technician, or hospital staff member who took custody of
the child at any time, and no person may follow or pursue the par-
ent or person assisting the parent, unless the person has reasonable
cause to suspect that the child has been the victim of abuse or
neglect, as defined in s. 48.981 (1) (d), or that the person assisting
the parent has coerced the parent into relinquishing custody of the
child.

(c) No officer, employee, or agent of this state or of a political
subdivision of this state may attempt to locate or ascertain the
identity of a parent who relinquishes custody of a child under sub.
(1) or any person who assists the parent in that relinquishment,
unless the officer, employee, or agent has reasonable cause to sus-
pect that the child has been the victim of abuse or neglect, as
defined in S. 48.981 (1) (d), or that the pcrson assisting the parcnt
has coerced the parent into relinquishing custody of the child.

(d) Any pcrson who obtains any information relating to the
relinquishment of a child under sub. (1) shall keep that informa-
tion confidential and may not disclose that information, except to
the following persons:

1. The birth parent of the child, if the birth parent has waived
his or her right under par. (a) to remain anonymous, or the adoptive
parent of the child, if the child is later adopted.

2. Appropriate staff of the department, county dcpartment, or
licensed child welfare agency that is providing services to the
child.

3. A person authorized to provide or providing intake or dis-
positional services under s. 48.067, 48.069, or 48.10.

4. An attending physician for purposes of diagnosis and treat-
ment of the child.

5. The child’s foster parent, treatment foster parent, or other
person having physical custody of the child.

6. A court conducting proceedings under s. 48.21, proceed-
ings relating to a petition under s. 48.13 (2m) or 48.42, or disposi-
tional proceedings under subch. VI or VIIT relating to the child, the
county corporation counsel, district attorney, or agency legal
counsel representing the interests of the public in those proceed-
ings, or the guardian ad litern representing the interests of the child
in those proceedings.

7. A tribal court, or other adjudicative body authorized by an
American Indian tribe or band to perform child welfare functions,
that is exercising jurisdiction over proceedings relating to the
child, an attorney representing the interests of the American
Indian tribe or band in those proceedings, or an attorney represent-
ing the interests of the child in those proceedings.

(3) INFORMATION FOR PARENT. (@) Subject to par. (b), a law
enforcement officer, emergency medical technician, or hospital
staff member who takes a child into custody under sub. (1) shall
make available to the parent who relinquishes custody of the child

the maternal and child health toll-free telephone number main-
tained by the department under 42 USC 705 (a) (5) (E).

(b) The decision whether to accept the information made avail-
able under par. () is entirely voluntary on the part of the parent.
No person may induce or coerce or attempt to induce or coerce any
parent into accepting that information.

(4) IMMUNITY FROM LIABILITY. (a) Any parcnt who relin-
quishes custody of his or her child under sub. (1) and any person
who assists the parent in that relinquishment are immune from any
civil or criminal liability for any good faith act or omission in con-
nection with that relinquishment. The immunity granted under
this paragraph includes immunity for exercising the right to
remain anonymous under sub. (2) (a), the right to leave at any time
under sub. (2) (b), and the right not to accept any information
under sub. (3) (b) and immunity from prosecution under s. 948.20
for abandonment of a child or under s. 948.21 for neglecting a
child.

(b) Any law enforcement officer, emergency medical techni-
cian, or hospital staff member who takes a child into custody under
sub. (1) is immune from any civil liability to the child’s parents,
or any criminal liability for any good faith act or omission occur-
ring solely in connection with the act of receiving custody of the
child from the child’s parents, but is not immune from any civil or
criminal liability for any act or omission occurring in subse-
quently providing care for the child.

(c) Inany civil or criminal proceeding, the good faith of a per-
son specified in par. (a) or (b) is presumed. This presumption may
be overcome only by clear and convincing evidence.

(5) MEDICAL ASSISTANCE ELIGIBILITY. A child who is taken into
custody under sub. (1) is presumed to be eligible for medical assis-
tance under s. 49.46 or 49.47.

(6) RuLEs. The department shall promulgate niles to imple-
ment this section. In promulgating those rules. the department
shall consider the different circumstances under which a parent
might relinquish custody of a child under sub. (1). The rules shall
include rules prescribing a means by which a parent who relin-
quishes custody of his or her child under sub. (1) may, until the
granting of an order terminating parental rights, choose to be iden-
tified as the child’s parent.

History: 2001 a 2.

48.20 Release or delivery of child from custody. (2)
(ag) Except as provided in pars. (b) to (d), a person taking a child
into custody shall make every effort to release the child immedi-
ately to the child’s parcnt, guardian or legal custodian.

(b) If the child’s parent, guardian or legal custodian is unavail-
able, unwilling or unable to provide supervision for the child, the
pcrson who took the child into custody may release the child to a
responsible adult after counseling or warning the child as may be
appropriate.

(c) If the child is 15years of age or older, the person who took
the child into custody may release the child without immediate
adult supervision after counseling or warning the child as may be
appropriate.

(d) Ifthe child is a runaway, the pcrson who took the child into
custody may release the child to a home authorized under s.
48.227.

(3) If the child is released under sub. (2) (b)to (d), the person
who took the child into custody shall immediately notify the
child’s parent, guardian and legal custodian of the time and cir-
cumstances of the release and the person, if any, to whom the child
was released. If the child is not released under sub. (2), the person
who took the child into custody shall arrange in a manner deter-
mined by the court and law enforcement agencies for the child to
be interviewed by the intake worker under s. 48.067 (2), and shall
make a statement in writing with supporting facts of the reasons
why the child was taken into physical custody and shall give any
child 12 years of age or older a copy of the statement in addition
to giving a copy to the intake worker. When the intake interview
is not done in person, the report may be read to the intake worker.
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(4) Ifthe child is believed to be suffering from a serious physi-
cal condition which requires either prompt diagnosis or prompt
treatment, the person taking the child into physical custody, the
intake worker or other appropriate person shall deliver the child
to a hospital as defined in s. 50.33 (2) (a) and (c) or physician’s
office.

(4m) If the child is an expectantmother and if the unborn child
or child expectant mother is believed to be suffering from a serious
physical condition which requires either prompt diagnosis or
prompt treatment, the person taking the child expectant mother
into physical custody, the intake worker or other appropriate per-
son shall deliver the child expectant mother to a hospital as
defined in s.50.33 (2) (a) and (c) or physician’s office.

(5) If the child is believed to be mentally ill, drug dependent
or developmentally disabled, and exhibits conduct which consti-
tutes a substantial probability of physical harm to the child or to
others, or a very substantial probability of physical impairment or
injury to the child exists due to the impaired judgment of the child,
and the standards ofs. 51.15 are met, the person taking the child
into physical custody, the intake worker or other appropriate per-
son shall proceed under s. 51.15.

(6) If the child is believed to be an intoxicated person who has
threatened, attempted or inflicted physical harm on himself or her-
self or on another and is likely to inflict such physical harm unless
committed, or is incapacitated by alcohol, the person taking the
child into physical custody, the intake worker or other appropriate
person shall proceed under s. 51.45 (11).

(7) (a) When a child is interviewed by an intake worker, the
intake worker shall inform any child who is alleged to be in need
of protection or services and who is 12 years of age or older of his
or her right to counsel.

(b) The intake worker shall review the need to hold the child
in custody and shall make every effort to release the child from
custody as provided in par. (c). The intake worker shall base his
or her decision as to whether to release the child or to continue to
hold the child in custody on the criteria specified in s. 48.205 (1)
and criteria established under s. 48.06 (1) or (2).

(c) The intake worker may release the child:

1. To aparent, guardian or legal custodian, or, if the parent.
guardian or legal custodian is unavailable, unwilling or unable to
provide supervision for the child, release the child to a responsible
adult, counseling or warning the child as may be appropriate, or,
if a child is 15 years of age or older, release the child without
immediate adult supervision, counseling or warning the child as
may be appropriate; or

2. In the case of a runaway child, to a home authorized under
s. 48.2217.

(d) Ifthe child is released from custody, the intake worker shall
immediately notify the child’s parent, guardian and legal custo-
dian of the time and circumstances of the release and the person,
if any, to whom the child was released.

(8) Ifachild is held in custody, the intake worker shall notify
the child’s parent, guardian and legal custodian of the reasons for
holding the child in custody and of the child’swhereabouts unless
there is reason to believe that notice would present imminent dan-
ger to the child. The parent, guardian and legal custodian shall
also be notified of the time and place of the detention hearing
required under s. 48.21, the nature and possible consequences of
that hearing, and the right to present and cross—examinewitnesses
at the hearing. If the parent, guardian or legal custodian is not
immediately available, the intake worker or another person desig-
nated by the court shall provide notice as soon as possible. When
the child is 12 years of age or older, the child shall receive the same
notice about the detention hearing as the parent. guardian or legal
custodian. The intake worker shall notify both the child and the
child’s parent. guardian or legal custodian. When the child is an
expectant mother who has been taken into custody under s. 48.19
(1) (cm) or (d) 8., the unborn child, through the unborn child’s
guardian ad litem, shall receive the same notice about the where-

abouts of the child expectantmother, about the reasons for holding
the child expectant mother in custody and about the detention
hearing as the child expectant mother and her parent, guardian or
legal custodian. The intake worker shall notify the child expectant
mother, her parent, guardian or legal custodian and the unborn
child, by the unborn child’s guardian ad litem.

History: 1977c.354. 449; 1979c. 300; 1983 a 189s. 329 (5); 1993a. 16, 56, 98,
385; 1995a. 27, 77; 19974a. 292.

48.203 Release or delivery of adult expectant mother
from custody. (1) A person taking an adult expectant mother
of an unborn child into custody shall make every effort to release
the adult expectant mother to an adult relative or friend of the adult
expectant mother after counseling or warning the adult expectant
mother as may be appropriate or, if an adult relative or friend is
unavailable, unwilling or unable to accept the release of the adult
expectant mother, the person taking the adult expectant mother
into custody may release the adult expectant mother under the
adult expectant mother’s own supervision after counseling or
warning the adult expectant mother as may be appropriate.

(2) If the adult expectant mother is not released under sub. (1),
the person who took the adult expectant mother into custody shall
arrange in a manner determined by the court and law enforcement
agencies for the adult expectant mother to be interviewed by the
intake worker under s. 48.067 (2), and shall make a statement in
writing with supporting facts of the reasons why the adult expec-
tant mother was taken into physical custody and shall give the
adult expectant mother a copy of the statement in addition to giv-
ing a copy to the intake worker. When the intake interview is not
done in person, the report may be read to the intake worker.

(3) If the unborn child or adult expectant mother is believed
to be suffering from a serious physical condition which requires
either prompt diagnosis or prompt treatment, the person taking the
adult expectant mother into physical custody, the intake worker or
other appropriate person shall deliver the adult expectant mother
to a hospital, as defined in s. 50.33 (2) (a) and (c), or physician’s
office.

(4) If the adult expectant mother is believed to be mentally ill,
drug dependent or developmentally disabled, and exhibits con-
duct which constitutes a substantial probability of physical harm
to herself or others, or a substantial probability of physical impair-
ment or injury to the adult expectant mother exists due to the
impaired judgment of the adult expectant mother, and the stan-
dards of s. 51.15 are met, the person taking the adult expectant
mother into physical custody, the intake worker or other appropri-
ate person shall proceed under s. 51.15.

(5) If the adult expectant mother is believed to be an intoxi-
cated person who has threatened, attempted or inflicted physical
harm on herself or on another and is likely to inflict such physical
harm unless committed: or is incapacitated by alcohol, the person
taking the adult expectant mother into physical custody, the intake
worker or other appropriate person shall proceed under s. 51.45
i)

(6) (a) When an adult expectant mother is interviewed by an
intake worker, the intake worker shall inform the adult expectant
mother of her right to counsel.

(b) The intake worker shall review the need to hold the adult
expectant mother in custody and shall make every effort to release
the adult expectant mother from custody as provided in par. (c).
The intake worker shall base his or her decision as to whether to
release the adult expectant mother or to continue to hold the adult
expectant mother in custody on the criteria specified in s. 48.205
(Im) and criteria established under s. 48.06 (1) or (2).

(c) The intake worker may release the adult expectant mother
to an adult relative or friend of the adult expectant mother after
counseling or warning the adult expectant mother as may be
appropriate or, if an adult relative or friend is unavailable, unwill-
ing or unable to accept the release of the adult expectant mother,
the intake worker may release the adult expectant mother under




the adult expectant mother’s own supervision after counseling or
warning the adult expectant mother as may be appropriate.

(7)) If an adult expectant mother is held in custody, the intake
worker shall notify the adult expectant mother and the unborn
child, through the unborn child’s guardian ad litem, of the reasons
for holding the adult expectant mother in custody, the time and
place of the detention hearing required under s. 48.2 13, the nature
and possible consequences of that hearing, and the right to present
and cross-examine witnesses at the hearing.

History: 1997 a. 292.

48.205 Criteriafor holding a child or expectant mother
in physical custody. (1) A child may be held under s. 48.207
(1), 48.208 or 48.209 if the intake worker determines that there is
probable cause to believe the child is within the jurisdiction of the
court and:

(a) Probable cause exists to believe that if the child is not held
he or she will cause injury to himself or herself or be subject to
injury by others.

(am) Probable cause exists to believe that if the child is not held
he or she will be subject to injury by others, based on a determina-
tion under par. (a) or a finding under s. 48.21 (4) that if another
child in the home is not held that child will be subject to injury by
others.

(b) Probable cause exists to believe that the parent, guardian
or legal custodian of the child or other responsible adult is neglect-
ing, refusing, unable or unavailable to provide adequate supervi-
sion and care and that services to ensure the child’s safety and
well--being are not available or would be inadequate.

(bm) Probable cause exists to believe that the child meets the
criteria specified in par. (b), based on a determination under par.
(b) or a finding under s. 48.21 (4) that another child in the home
meets those criteria.

(c) Probable cause exists to believe that the child will run away
or be taken away so as to be unavailable for proceedings of the
court or its officers.

(d) Probable cause exists to believe that the child is an expec-
tant mother, that if the child expectant mother is not held, there is
a substantial risk that the physical health of the unborn child, and
of the child when born, will be seriously affected or endangered
by the child expectant mother’s habitual lack of self—control in the
use of alcohol beverages, controlled substances or controlled sub-
stance analogs, exhibited to a severe degree, and that the child
expectant mother is refusing or has refused to accept any alcohol
or other drug abuse services offered to her or is not making or has
not made a good faith effort to participate in any alcohol or other
drug abuse services offered to her.

(Im) An adult expectant mother of an unborn child may be
held under s. 48.207 (Im) if the intake worker determines that
there is probable cause to believe that the adult expectant mother
is within the jurisdiction of the court, to believe that if the adult
expectant mother is not held, there is a substantial risk that the
physical health of the unborn child, and of the child when born,
will be seriously affected or endangered by the adult expectant
mother’s habitual lack of self—control in the use of alcohol bever-
ages, controlled substances or controlled substance analogs,
exhibited to a severe degree, and to believe that the adult expectant
mother is refusing or has refused to accept any alcohol or other
drug abuse services offered to her or is not making or has not made
a good faith effort to participate in any alcohol or other drug abuse
services offered to her.

(2) The criteria for holding a child or the. expectant mother of
an unborn child in custody specified in this section shall govern
the decision of all persons responsible for determining whether
the action is appropriate.

History 1977c. 354; 1979c¢. 300; 1983 a. 399: 1989a.31, 107; 1993 a. 16,377,
395; 1995a. 27, 77, 275; 1991a. 292; 1999a. S3.

NOTE: 1993 Wis. Act 395, which creates subs. (1) (am) and (bm), contains
extensive explanatory notes.

48.207 Places where a child or expectant mother may
be held in nonsecure custody. (1) A child held in physical
custody under s. 48.205 (1) may be held in any of the following
places:

(a) The home of a parent or guardian, except that a child may
not be held in the home of a parent or guardian if the parent or
guardian has been convicted under s. 940.01 of the first.-degree
intentional homicide, or under s. 940.05 of the 2nd—degree inten-
tional homicide, of a parent of the child, and the conviction has not
been reversed, set aside or vacated, unless the person making the
custody decision determines by clear and convincing evidence
that the placement would be in the best interests of the child. The
person making the custody decision shall consider the wishes of
the child in making that determination.

(b) The home of a relative, except that a child may not be held
in the home of a relative if the relative has been convicted under
s. 940.01 of the first--degree intentional homicide, or under s.
940.05 of the 2nd-degree intentional homicide, of a parent of the
child, and the conviction has not been reversed, set aside or
vacated, unless the person making the custody decision deter-
mines by clear and convincing evidence that the placement would
be in the best interests of the child. The person making the custody
decision shall consider the wishes of the child in making that
determination.

(c) A licensed foster home or a licensed treatment foster home
provided the placement does not violate the conditions of the
license.

(cm) A licensed group home provided that the placement does
not violate the conditions of the license.

(d) A nonsecure facility operated by a licensed child welfare
agency.

(e) A licensed private or public shelter care facility.

(f) The home of a person not a relative, if the placement does
not exceed 30 days, though the placement may be extended for an
additional 30 days for cause by the court, and if the person has not
had a foster home or treatment foster home license refused,
revoked or suspended within the last 2 years.

(9) A hospital as defined in s. 50.33 (2) (a) and (c) or physi-
cian’s office if the child is held under s. 48.20 (4) or (4m).

(h) A place listed in s. 51.15 (2) if the child is held under s.
48.20 (5).

(i) An approved public treatment facility for emergency treat-
ment if the child is held under s. 48.20 (6).

(k) A facility under s. 48.58.

(Im) An adult expectant mother of an unborn child held in
physical custody under s. 48.205 (1m) may be held in any of the
following places:

(a) The home of an adult relative or friend of the adult expec-
tant mother.

b) A licensed community-based residential facility, as
defined in s. 50.01 (lg), if the placement does not violate the con-
ditions of the license.

(c) A hospital, as defined in s. 50.33 (2) (a) and (c), or a physi-
cian’s office if the adult expectant mother is held under s. 48.203
3).

(d) A place listed ins. 51.15 (2) if the adult expectant mother
is held under s. 48.203 (4).

(e) An approved public treatment facility for emergency treat-
ment if the adult expectant mother is held under s. 48.203 (5).

(2) (a) If a facility listed in sub. (1) (b) to (k) isused to hold
a child in custody, or if supervisory services of a home detention
program are provided to a child held under sub. (1) (a), the autho-
rized rate of the facility for the care of the child or the authorized
rate for those supervisory services shall be paid by the county in
a county having a population of less than 500,000 or by the depart-
ment in a county having a population of 500,000 or more. If no
authorized rate has been established, a reasonable sum to be fixed
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by the court shall be paid by the county in a county having a popu-
lation of less than 500,000 or by the department in a county having
a population of 500,000 or more for the supervision or care of the
child.

(b) If afacility listed in sub. (Im) (b) to (e) is used to hold an
expcctant mother of an unborn child in custody, or if supervisory
services of a home detention program are provided to an expectant
mother held under sub. (Im) (a), the authorized rate of the facility
for the care of the expectant mother or the authorized rate for those
supervisory services shall be paid by the county in a county having
a population of less than 500,000 or by the department in a county
having a population of 500,000 or more. If no authorized rate has
been established, a reasonable sum to be fixed by the court shall
be paid by the county in a county having a population of less than
500,000 or by the department in a county having a population of
500,000 or more for the supervision or care of the expectant
mother.

(3) A child taken into custody under s. 48.981 may be held in
a hospital, foster home, treatment foster home, relative’s home or
other appropriate medical or child welfare facility which is not
used primarily for the detention of delinquent children.

History: 1977c.354, 355, 447; 1979¢.300; 1983a. 172: 1983a. 189s. 329(5);
1985a. 332; 1993 a. 446; 1997a. 27.292; 1999a. 9.

48.208 Criteriafor holding a child in a secure detention
facility. A child may be held in a secure detention facility if the
intake worker determines that one of the following conditions
applies:

(3) The child consents in writing to being held in order to pro-
tect him or her from an imminent physical threat from another and
such secure custody is ordered by the judge in a protective order.

(4) Probable cause exists to believe that the child, having been
placed in nonsecure custody by an intake worker under s. 48.207
(1) or by thejudge or a circuit court commissioner under s. 48.21
(4), has run away or committed a delinquent act and no other suit-
able alternative exists.

History: 1977c. 354; 1979¢.300; 1985a. 176; 1993a. 16,377,385. 491; 1995
a.27, 77; 1997 a. 292; 2001 a. 61.

Courts may hold juveniles in contempt of court. but only under the criteria under
s. 48.205 and this section. 70 Atty. Gen. 98.

48.209 Criteriafor holding a child in a county jail. Sub-
ject to the provisions of s.48.208, a countyjail may be used as a
secure detention facility if the criteria under either sub. (1) or (2)
are met:

(1) There is no other secure detention facility approved by the
department of corrections or a county which is available and:

(a) Thejail meets the standards for secure detention facilities
established by the department of corrections;

(b) The child is held in a room separated and removed from
incarccratcd adults;

(c) The child is not held in a cell designed for the administra-
tive or disciplinary segregation of adults;

(d) Adequate supervision is provided; and

(e) Thejudge reviews the status of the child every 3 days.

(2) The child presents a substantial risk of physical harm to
other persons in the secure detention facility, as evidenced by pre-
vious acts or attempts, which can only be avoided by transfer to
thejail. The provisionsof sub. (1) (a) to (e) shall be met. The child
shall be given a hearing and transferred only upon order of the
judge.
. H?story: 1977c. 354; 1989a. 31; 19934, 98: 1995 a. 77.

Cross Reference: Seealsos. DOC 346.01, Wis. adm. code.

48.21 Hearing for child in custody. (1) HEARING: WHEN
HELD. (a) If a child who has been taken into custody is not released
under s. 48.20, a hearing to determine whether the child shall con-
tinue to be held in custody under the criteriaof ss. 48.205 to 48.209
shall be conducted by the judge or a circuit court commissioner
within 48 hours of the time the decision to hold the child was
made, excluding Saturdays, Sundays, and legal holidays. By the

time of the hearing a petition under s. 48.25 shall be filed, except
that no petition need be filed where a child is taken into custody
under s. 48.19 (1) (b) or (d) 2. or 7. or where the child is a runaway
from another state, in which case a written statement of the rea-
sons for holding a child in custody shall be substituted if the peti-
tion is not filed. If no hearing has been held within 48 hours,
excluding Saturdays, Sundays, and legal holidays, or if no petition
or statement has been filed at the time of the hearing, the child
shall be released except as provided in par. (b). A parent not pres-
ent at the hearing shall be granted a rehearing upon request for
good cause shown.

(b) If no petition has been filed by the time of the hearing, a
child may be held in custody with approval of the judge or circuit
court commissioner for an additional 72 hours from the time of the
hearing, excluding Saturdays, Sundays and legal holidays, only if,
as a result of the facts brought forth at the hearing, the judge or cir-
cuit court commissioner determines that probable cause exists to
believe that the child is an imminent danger to himself or herself
or to others, that probable cause exists to believe that the parent,
guardian or legal custodian of the child or other responsible adult
is neglecting, refusing, unable or unavailable to provide adequate
supervision and care or, if the child is an expectant mother who
was taken into custody under s. 48.19 (1) (cm) or (d) 8., that prob-
able cause exists to believe that there is a substantial risk that if the
child expectant mother is not held, the physical health of the
unborn child, and of the child when born, will be seriously
affected or endangered by the child expectant mother’s habitual
lack of self-control in the use of alcohol beverages, controlled
substances or controlled substance analogs, exhibited to a severe
degree, and to believe that the child expectant mother is refusing
or has refused to accept any alcohol or other drug abuse services
offered to her or is not making or has not made a good faith effort
to participate in any alcohol or other drug abuse services offered
to her. The extension may be granted only once for any petition.
In the event of failure to file a petition within the extension period
provided for in this paragraph, the judge or circuit court commis-
sioner shall order the child‘s immediate release from custody.

(3) PROCEEDINGS CONCERNING CHILDREN IN NEED OF PROTEC-
TI0% O SERYICES AND UNBORN CHILDREN IN NEED OF PKOTECTION
OR SERVICES AND THEIR CHILD EXPECTANT MOTHERS. (ag) Proceed-
ings concerning a child who comes within the jurisdiction of the
court under s. 48.13 or an unborn child and a child expectant
mother of the unborn child who come within thejurisdiction of the
court under s. 48.133 shall be conducted according to this subsec-
tion.

(am) The parent, guardian, or legal custodian may waive his
or her right to participate in the hearing under this section. After
any waiver, a rehearing shall be granted at the request of the par-
ent, guardian, legal custodian, or any other interested party for
good cause shown.

(b) If presentat the hearing, a copy of the petition shall be given
to the parent, guardian or legal custodian, and to the child if he or
she is 12 years of age or older, before the hearing begins. If the
child is an expectant mother who has been taken into custody
under s. 48.19 (1) (em) or (d) 8., a copy of the petition shall also
be given to the unborn child, through the unborn child’s guardian
ad litem, before the hearing begins. Prior notice of the hearing
shall be given to the child’s parent, guardian and legal custodian,
to the child if he or she is 12 years of age or older and, if the child
is an expectant mother who has been taken into custody under s.
48.19 (1) (cm) or (d) 8., to the unborn child, through the unborn
child’s guardian ad litem. in accordance with s. 48.20 (8).

(d) Prior to the commencement of the hearing, the parent,
guardian or legal custodian shall be informed by the court of the
allegations that have been made or may be made, the nature and
possible consequences of this hearing as compared to possible
future hearings, the right to confront and cross-examine witnesses
and the right to present witnesses.

(e) If the parent, guardian or legal custodian or the child is not
represented by counsel at the hearing and the child is continued in
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custody as a result of the hearing, the parent, guardian, legal custo-
dian or child may request through counsel subsequently appointed
or retained or through a guardian ad litem that the order to hold the
child in custody be reheard. If the request is made, a rehearing
shall take place as soon as possible. Any order to hold the child
in custody shall be subject to rehearing for good cause, whether
or not counsel was present.

(3m) PARENTAL NOTICE REQUIRED. If the child has been taken
into custody because he or she committed an act which resulted
in personal injury or damage to or loss of the property of another,
the court, prior to the commencement of any hearing under this
section, shall attempt to notify the child’s parents of the possibility
of disclosure of the identity of the child and the parents, of the
child’s police records and of the outcome of proceedings against
the child for use in civil actions for damages against the child or
the parents and of the parents’ potential liability for acts of their
children. If the court is unable to provide the notice before com-
mencement of the hearing, it shall provide the child’s parents with
the specified information in writing as soon as possible after the
hearing.

(4) CoNTINUATION OF cusTODY. If the judge or circuit court
commissioner finds that the child should be continued in custody
under the criteria of s. 48.205, he or she shall enter one of the fol-
lowing orders:

(a) Place the child with a parent, guardian, legal custodian or
other responsible person and may impose reasonable restrictions
on the child’s travel, association with other persons or places of
abode during the period of placement, including a condition
requiring the child to return to other custody as requested; or sub-
ject the child to the supervision of an agency agreeing to supervise
the child. Reasonable restrictions may bz placed upon the conduct
of the parent, guardian, legal custodian or other responsible per-
son which may be necessary to ensure the safety of the child.

(b) Order the child held in an appropriate manner under s.
48.207, 48.208 or 48.209.

(5) ORDERSINWRITING. (&) All ordersto hold in custody shall
be in writing, listing the reasons and criteria forming the basis for
the decision.

(b) An order relating to a child held in custody outside of his
or her home shall also include all of the following:

1. A finding that continued placement of the child in his or her
home would be contrary to the welfare of the child. Unless the
judge or circuit court commissioner finds that any of the circum-
stances specified in s. 48.355 (2d) (b) 1. to 5. applies, the order
shall in addition include a finding as to whether the person who
took the child into custody and the intake worker have made rea-
sonable efforts to prevent the removal of the child from the home,
while assuring that the child’shealth and safety are the paramount
concerns: and a finding as to whether the person who took the
child into custody and the intake worker have made reasonable
efforts to make it possible for the child to retum safely home or,
if for good cause shown sufficient information is not available for
the judge or circuit court commissioner to make a finding as to
whether those reasonable efforts were made to prevent the
removal of the child from the home, a finding as to whether those
reasonable efforts were made to make it possible for the child to
retum safely home and an order for the county department, depart-
ment, in a county having a population of 500,000 or more, or
agency primarily responsible for providing services to the child
under the custody order to file with the court sufficient informa-
tion for the judge or circuit court commissioner to make a finding
as to whether those reasonable efforts were made to prevent the
removal of the child from the home by no later than 5 days after
the date of the order.

2. If the child is held in custody outside the home in a place-
ment recommended by the intake worker, a statement that the
court approves the placement recommended by the intake worker
or, if the child is placed outside the home in a placement other than
a placement recommended by the intake worker, a statement that

the court has given bona fide consideration to the recommenda-
tions made by the intake worker and all parties relating to the
placement of the child.

3. If thejudge or circuit court commissioner finds that any of
the circumstances specified in s. 48.355 (2d) (b) 1.to 5. applies
with respect to a parent, a determination that the county depart-
ment, department, in a county having a population of 500,000 or
more, or agency primarily responsible for providing services
under the custody order is not required to make reasonable efforts
with respect to the parent to make it possible for the child to return
safely to his or her home.

(c) Thejudge or circuit court commissioner shall make the
findings specified in par. (b) 1. and 3. on a case—by-case basis
based on circumstances specific to the child and shall document
or reference the specific infomation on which those findings are
based in the custody order. A custody order that merely references
par. (b) 1. or 3. without documenting or referencing that specific
information in the custody order or an amended custody order that
retroactively corrects an earlier custody order that does not com-
ply with this paragraph is not sufficient to comply with this para-
graph.

(d) 1. Ifthejudge or circuit court commissioner finds that any
of the circumstances specified in s. 48.355 (2d) (b) 1. to 5. applies
with respect to a parent, the judge or circuit court commissioner
shall hold a hearing within 30 days after the date of that finding
to determine the permanency plan for the child. If a hearing is held
under this subdivision, the agency responsible for preparing the
permanency plan shall file the pemianency plan with the court not
less than 5 days before the date of the hearing.

2. If a hearing is held under subd. 1., at least 10 days before
the date of the hearing the court shall notify the child, any parent,
guardian, and legal custodian of the child, and any foster parent,
treatment foster parent, or other physical custodian described in
s.48.62 (2) of the child of the time, place, and purpose of the hear-
ing.

3. The court shall give a foster parent, treatment foster parent,
or other physical custodian described in s. 48.62 (2) who is noti-
tied of a hearing under subd. 2. an opportunity to be heard at the
hearing by permitting the foster parent, treatment foster parent, or
other physical custodian to make a written or oral statement dur-
ing the hearing, or to submit a written statement prior to the hear-
ing, relevantto the issues to be determined at the hearing. A foster
parent, treahnent foster parent, or other physical custodian who
receives a notice of a hearing under subd. 2. and an opportunity
to be heard under this subdivision does not become a party to the
proceeding on which the hearing is held solely on the basis of
receiving that notice and opportunity to he heard.

(6) AmMENDMENT OF ORDER. An order placing a child under
sub. (4) (a) on conditions specified in this section may at any time
be amended, with notice, so as to place the child in another form
of custody for failure to conform to the conditions originally
imposed. A child may be transferred to secure custody if he or she
meets the criteria of s. 48.208.

(7)INFORMAL DISPOSITION. If the judge or circuit court com-
missioner determines that the best interests of the child and the
public are served or, in the case of a child expectant mother who
has been taken into custody under s. 48.19 (1) (cm) or (d) 8.. that
the best interests of the unborn child and the public are served, he
or she may enter a consent decree under s.48.32 or order the peti-
tion dismissed and refer the matter to the intake worker for infor-
mal disposition in accordance with s. 48.245.

History: 1977c.353,447; 1979c¢. 300: 1953a. 399; 1985 a. 311; 1993a 98; 1995
a.27, 77,275; 1997a. 35, 237, 292; 2001 a. 16,61, 109.

The period under sub. (1) (a) runs from the time the intake worker decides to hold
the child. Curtis W. v. State, 192 Wis. 2d 719, 331 N.W.2d 633 (Ct. App. 1993).

48.213 Hearing for adult expectant mother in custody.
(1) HEARING; wHEN HELD. (@) If an adult expectant mother of an
unborn child who has been taken into custody is not released
under s. 48.203, a hearing to determine whether the adult expec-
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tant mother shall continue to be held in custody under the criteria
of s.48.205 (1m) shall be conducted by the judge or a circuit court
commissioner within 48 hours after the time that the decision to
hold the adult expectant mother was made, excluding Saturdays,
Sundays and legal holidays. By the time of the hearing a petition
under s.48.25 shall be filed, except that no petition need he filed
when an adult expectant mother is taken into custody under s.
48.193 (1) (b) or (d) 1. or 3., in which case a written statement of
the reasons for holding the adult expectant mother in custody shall
be substituted if the petition is not filed. If no hearing has been
held within those 48 hours, excluding Saturdays, Sundays and
legal holidays, or if no petition or statement has been filed at the
time of the hearing, the adult expectant mother shall be released
except as provided in par. (b).

(b) If no petition has been filed by the time of the hearing, an
adult expectant mother of an unborn child may be held in custody
with the approval of the judge or circuit court commissioner for
an additional 72 hours after the time of the hearing, excluding Sat-
urdays, Sundaysand legal holidays, only if, as a result of the facts
brought forth at the hearing, the judge or circuit court commis-
sioner determines that probable cause exists to believe that there
is a substantial risk that if the adult expectant mother is not held,
the physical health of the unbom child, and of the child when born,
will be seriously affected or endangered by the adult expectant
mother’s habitual lack of self-controlin the use of alcohol bever-
ages, controlled substances or controlled substance analogs,
exhibited to a severe degree, and to believe that the adult expectant
mother is refusing or has refused to accept any alcohol or other
drug abuse services offered to her or is not making or has not made
a good faith effort to participate in any alcohol or other drug abuse
services offered to her. The extension may be granted only once
for any petition. In the event of failure to file a petition within the
extension period provided for in this paragraph, the judge or cir-
cuit court commissioner shall order the adult expectant mother’s
immediate release from custody.

(2) PROCEEDINGS CONCERNING UNBORN CHILDREN IN NEED OF
PROTECTION OR SERVICES AND TIIEIR ADULT EXPECTANT MOTIIERS.
(a) Proceedings concerning an unborn child and an adult expec-
tant mother of the unborn child who come within the jurisdiction
of the court under s. 48.133 shall be conducted according to this
subsection.

(b) The adult expectant mother may waive the hearing under
this section. After any waiver, a hearing shall be granted at the
request of any interested party.

(c) A copy of the petition shall be given to the adult expectant
mother, and to the unborn child, through the unborn child’s guard-
ian ad litem, before the hearing begins. Prior notice of the hearing
shall he given to the adult expectant mother and unborn child in
accordance with s. 48.203 (7).

(d) Prior to the commencement of the hearing, the adult expec-
tant mother and the unborn child, through the unborn child’s
guardian ad litem, shall be informed by the court of the allegations
that have been made or may be made, the nature and possible con-
sequences of this hearing as compared to possible future hearings,
the right to confront and cross.-examinewitnesses and the right to
present witnesses.

(e) If the adult expectant mother is not represented by counsel
at the hearing and the adult expectant mother is continued in cus-
tody as a result of the hearing, the adult expectant mother may
request through counsel subsequently appointed or retained or
through a guardian ad litem that the order to hold the adult expec-
tant mother in custody be reheard. If the request is made, a rehear-
ing shall take place as soon as possible. Any order to hold the adult
expectant mother in custody shall he subject to rehearing for good
cause, whether or not counsel was present.

(@) Conrmuarion oF cusTopy. If the judge or circuit court
commissioner finds that the adult expectant mother should be con-
tinued in custody under the criteria of s. 48.205 {1m), the judge or
circuit court commissioner shall enter one of the following orders:

(a) Release the adult expectant mother and impose reasonable
restrictions on the adult expectant mother’s travel, association
with other persons or places of abode during the period of the
order, including a condition requiring the adult expectant mother
to retum to other custody as requested; or subject the adult expec-
tant mother to the supervision of an agency agreeing to supervise
the adult expectant mother. Reasonable restrictions may be
placed upon the conduct of the adult expectant mother which may
be necessary to ensure the safety of the unborn child and of the
child when born.

(b) Order the adult expectant mother to be held in an appropri-
ate manner under s. 48.207 {(1m).

(4) ORDERSIN WRITING. All orders to hold an adult expectant
mother of an unborn child in custody shall be in writing, listing the
reasons and criteria forming the basis for the decision.

(5) AMENDMENT OF ORDER. An order under sub. (3) (a) impos-
ing restrictions on an-adult expectant mother of an unborn child
may at any time be amended, with notice, so as to place the adult
expectant mother in another form of custody for failure of the
adult expectant mother to conform to the conditions originally
imposed.

(6) InForMAL DISPOSITION If the judge or circuit court com-
missioner determines that the best interests of the unborn child
and the public are served, the judge or circuit court commissioner
may enter a consent decree under s. 48.32 or order the petition dis-
missed and refer the matter to the intake worker for informal dis-
position in accordance with s. 48.245.

History: 1997 a. 292; 2001 a. 61.

48.215 Mother-young child care program. Sections
48.19 to0 48.21 do not apply to children participating in the moth-
er—young child care program under s. 301.049.

History: 1991a. 39.

48.227 Runaway homes. (1) Nothing contained in this sec-
tion prohibits a home licensed under s. 48.48 or 48.75 from pro-
viding housing and services to a runaway child with the consent
of the child and the consent of the child‘s parent, guardian or legal
custodian, under the supervision of a county department, a child
welfare agency or the department. When the parent, guardian or
legal custodian and the child both consent to the provision of these
services and the child has not been taken into custody, no hearing
as described in this section is required.

(2) Any person who operates a home under sub. (1) and
licensed under s. 48.48 or 48.75, when engaged in sheltering a
runaway child without the consent of the child’s parent, guardian
or legal custodian, shall notify the intake worker of the presence
of the child in the home within 12 hours. The intake worker shall
notify the parent, guardian and legal custodian as soon as possible
of the child’s presence in that home. A hearing shall be held under
sub. (4). The child shall not be removed from the home except
with the approval of the court under sub. (4). This subsection does
not prohibit the parent, guardian or legal custodian from confer-
ring with the child or the person operating the home.

(3) For runaway children who have been taken into custody
and then released, the judge may, with the agreement of the per-
sons operating the homes, designate homes licensed under ss.
48.48 and 48.75 as places for the temporary care and housing of
such children. If the parent, guardian or legal custodian refuses
to consent, the person taking the child into custody or the intake
worker may release the child to one of the homes designated under
this section; however, a hearing shall be held under sub. (4). The
child shall not be removed from the home except with the approval
of the court under sub. (4). This subsection does not prohibit the
parent, guardian, or legal custodian from conferring with the child
or the person operating the home.

(4) (a) If the child’s parent, guardian or legal custodian does
not consent to the temporary care and housing of the child at the
runaway home as provided under sub. (2) or (3}, a hearing shall
be held on the issue by the judge or a circuit court commissioner
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within 24 hours of the time that the child entered the runaway
home, excluding Saturdays, Sundays and legal holidays. The
intake worker shall notify the child and the child’s parent, guard-
ian or legal custodian of the time, place and purpose of the hearing.

(b) If, in addition to jurisdiction under par. (c), the court has
jurisdiction over the child under ss. 48. 13 to 48.14, excluding s.
48.14 (8), or under ss. 938.12 to 938.14, a hearing may be held
under s.48.21 or 938.21.

(c) For the purposes of this section, the court has jurisdiction
over a runaway child only to the extent that it may hold the hear-
ings and make the orders provided in this section.

(d) At the hearing, the child, the child’s parent, guardian or
legal custodian and a representative of the runaway home may
present evidence, cross—examine and confront witnesses and be
represented by counsel or guardian ad litem.

(e) At the conclusion of the hearing, the court may order:

1. That the child be released to his or her parent, guardian or
legal custodian; or

2. That, with the consent of the child and the runaway home,
the child remain in the care of the runaway home for a period of
not more than 20 days. Without further proceedings, the child
shall be released whenever the child indicates, either by statement
or conduct, that he or she wishes to leave the home or whenever
the runaway home withdraws its consent. During this time period
not to exceed 20 days ordered by the court, the child’s parent,
guardian or legal custodian may not remove the child from the
home but may confer with the child or with the person operating
the home. If, at the conclusion of the time period ordered by the
court the child has not left the home, and no petition concerning
the child has been filed under s. 48.13, 48.133, 938.12 or 938.13,
the child shall be released from the home. If a petition concerning
the child has been filed under s. 48.13, 48.133, 938.12 or 938.13,
the child may be held in temporary physical custody under Ss.
48.20 to 48.21 or 938.20 to 938.21.

(5) No person operating an approved or licensed home in
compliance with this section is subject to civil or criminal liability
by virtue of false imprisonment.
61History: 1977c. 354; 1979c. 300; 1985a. 176; 1995 a 77; 1997 a. 292; 2001 a.

48.23 Right  counsel. (Ig) DEFINITION. In this section,
‘“‘counsel’’ means an attorney acting as adversary counsel who
shall advance and protect the legal rights of the party represented,
and who may not act as guardian ad litem or court—appointed spe-
cial advocate for any party in the same proceeding.

(1m) RIGHT OF CHILDREN TO LEGAL REPRESENTATION. Children
subject to proceedings under this chapter shall be afforded legal
representation as follows:

(a) Any child held in a secure detention facility shall be repre-
sented by counsel at all stages of the proceedings, but a child 15
years of age or older may waive counsel if the court is satisfied that
the waiver is knowingly and voluntarily made and the court
accepts the waiver.

(b) 1. Ifachildis alleged to be in need of protection or services
under s. 48.13, the child may bc represented by counsel at the dis-
cretion of the court. Except as provided in subd. 2., a child 15
years of age or older may waive counsel if the court is satisfied
such waiver is knowingly and voluntarily made and the court
accepts the waiver.

2. Ifthe pctition is contested, the court may not place the child
outside his or her home unless the child is represented by counsel
at the fact-finding hearing and subsequent proceedings. If the
petition is not contested, the court may not place the child outside
his or her home unless the child is represented by counsel at the
hearing at which the placement is made. For a child under 12years
of age, the judge may appoint a guardian ad litem instead of coun-
sel.

(c) Any child subject to the jurisdiction of the court under s.
48.14 (5) shall be represented by counsel. No waiver of counsel
may be accepted by the court.

(cm) Any minor who is subject to the jurisdiction of the circuit
court under s. 48.16 and who is required to appear in court shall
be represented by counsel.

{2) RIGHT OF PARENTS TO COUNSEL. Whenever a child is the
subject of a proceeding involving a contested adoption or the
involuntary termination of parental rights, any parent under 18
years of age who appears before the court shall be represented by
counsel; but no such parent may waive counsel. A minor parent
petitioning for the voluntary termination of parental rights shall be
represented by a guardian ad litem. If a proceeding involves a con-
tested adoption or the involuntary termination of parental rights,
any parent 18 years old or older who appears before the court shall
be represented by counsel; but the parent may waive counsel pro-
vided the court is satisfied such waiver is knowingly and voluntar-
ily made.

{2m) RIGHT OF EXPECTANT MOTHER TO COUNSEL. (a) When an
unborn child is alleged to be in need of protection or services
under s.48.133, the expectant mother of the unborn child, if the
expectant mother is a child, shall be represented by counsel and
may not waive counsel.

(b) If a petition under s. 48.133 is contested, no expectant
mother may be placed outside of her home unless the expectant
mother is represented by counsel at the fact—finding hearing and
subsequent procecdings. If the petition is not contested, the
expectant mother may not be placed outside of her home unless
the expectant mother is represented by counsel at the hearing at
which the placement is made. An adult expectant mother, how-
ever, may waive counsel if the court is satisfied that the waiver is
knowingly and voluntarily made and the court may place the adult
expectant mother outside of her home even though the adult
expectant mother was not represented by counsel.

(c) For an expectant mother under 12 years of age, the judge
may appoint a guardian ad litem instead of counsel.

(3)PowER OF THE COURT TO APPOINT COUNSEL.  Except in pro-
ceedings under S. 48.13, at any time, upon request or on its own
motion, the court may appoint counsel for the child or any party,
unless the child or the party has or wishes to retain counsel of his
or her own choosing. The court may not appoint counsel for any
party other than the child in a proceeding under s. 48.13.

(8m) GUARDIANS AD LITEM OR COUNSEL FOR ABUSED OR
NEGLECTED CHILDREN. The court shall appoint counsel for any
child alleged to be in need of protection or services under s. 48.13
(3), (3my), (10). (10m) and (I 1), except that if the child is less than
12 years of age the court may appoint a guardian ad litem instead
of counsel. The guardian ad litem or counsel for the child may not
act as counsel for any other party or any governmental or social
agency involved in the proceeding and may not act as court-ap-
pointed special advocate for the child in the proceeding.

(4) ProVIDING COUNSEL. In any situation under this section in
which a child has a right to be represented by counscl or is pro-
vided counsel at the discretion of the court and counsel is not
knowingly and voluntarily waived, the court shall refer the child
to the state public defender and counsel shall be appointed by the
state public defender under s. 977.08 without a determination of
indigency. If the referral is of a child who has filed a petition under
S. 48.375 (7), the state public defender shall appoint counsel
within 24 hours after that referral. Any counsel appointed in a
petition filed under s. 48.375 (7) shall continue to represent the
child in any appeal brought under s. 809.105 unless the child
requests substitution of counsel or extenuating circumstances
make it impossible for counsel to continue to represent the child.
In any situation under sub. (2) or (2m) in which a parent 18years
of age or over or an adult expectant mother is entitled to represen-
tation by counsel; counsel is not knowingly and voluntarily
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waived; and it appears that the parent or adult expectant mother
is unable to afford counsel in full, or the parent or adult expectant
mother so indicates; the court shall refer the parent or adult expec-
tant mother to the authority for indigency determinations speci-
fied under s. 977.07 (1). In any other situation under this section
in which a person has a right to be represented by counsel or is pro-
vided counsel at the discretion of the court, competent and inde-
pendent counsel shall be provided and reimbursed in any manner
suitable to the court regardless of the person’s ability to pay,
except that the court may not order a person who files a petition
under s. 813.122 or 813.125 to reimburse counsel for the child
who is named as the respondent in that petition.

(5) COUNSEL OF i¥a= CHOOSING. Regardless of any provision
of this section, any party is entitled to retain counsel of his or her
own choosing at his or her own expense in any proceeding under
this chauter.

History: 1977c. 354,355,447,449; 1979c. 300,356: 1987a. 27; 1987 a. 383;
1989a. 31; Sup. Ct. Order, 151 Wis, 2 may [[589); 1989a 56,107; 1991 a.263; 1993
a. 377,385,395, 451, 491; 1995a. 27, 77; 1997a. 292; 1999a. 9. 149;2001 a. 103.

Cross-reference: See s. 48.275 (2), concerning contribution toward legal
expenses by parent or guardian.

The court erred by failing to inform the parents of their right to ajury trial and to
representation by counsel. In re Termination of Parental Rights to M. A. M. 116 Wis.
2d 432: 342 N.W.2d 410 (1984).

Neither a temporary custody order nor a custodial interrogation were proceedings
under sub. (1) (a). State v. Woods, 117 Wis. 2d 701.345 N.W.2d 457 (1984).

When a party to a CHIPS action is represented by both adversary counsel and a
GAL, adversary counsel must be allowed to zealously represent the client’s expressed
wishes. even if the GAL holds an opposing view. In Interest of T.L. 151 Wis. 2d 725,
445 N.W.2d 729 (Ct. App. 1989).

The right to be represented by counsel includes the right to effective counsel. In
Interest of M.D.(S), 168 Wis. 2d 996,485 N.W.2d 52 (1992).

The prohibition in sub. (3) against appointing counsel for a party other than the
child is unconstitutional. Joni B. v. State, 202 Wis. 2d 1, 549 N.W.2d 411 (1996).

Sub. (4) does not say in cases other than those under s. 48.375 that appointment of
counsel does not continue after an appeal has been filed. Section 809.85 provides
otherwise. Juneau County Department of Human Services v. James B. 2000 W1 App
86, 234 Wis. 2d 406, 610 N.W.2d 144.

Under Joni 5. juvenile courts have discretionary authority to appoint counsel for
parents in CHIPS cases. When a parent requests counsel or when circumstances raise
a reasonable concern that the parent will not be able to provide meaningful self-repre-
sentation, the cxiurt must exercise that discretion. State v. Tammy L.D. 2000 WI App
200,238 Wis. 2d 516,617 N.W.2d 894.

48.235 Guardian ad litem. (1) APPOINTMENT. (a) The court
may appoint a guardian ad litem in any appropriate matter under
this chapter.

(b) The court shall appointa guardian ad litem for a minor par-
ent petitioning for the voluntary termination of parental rights.

(c) The court shall appoint a guardian ad litem for any child
who is the subject of a proceeding to terminate parental rights:
whether voluntary or involuntary, for a child who is the subject of
a contcstcd adoption proceeding and for a child who is the subject
of a proceeding under s. 48.977 or 48.978.

(d) The circuit court may appoint a guardian ad litem for a
minor in a proceeding under s. 48.375 (7§]to aid the circuit court
in determining under s. 48.375 (7) (c) whether or not the minor is
mature and well—informed enough to make the abortion decision
on her own and whether or not the performance or inducement of
the abortion is in the minor’s best interests.

(e) The court shall appoint a guardian ad litem, or extend the
appointment of a guardian ad litem previously appointed under
par. (a), for any child alleged or found to be in need of protection
or services, if the court has ordered, or if a request or recommenda-
tion has been made that the court order, the child to be placed out
of his or her home under s. 48.345 or 48.357.

(1 The court shall appoint a guardian ad litem, or extend the
appointment of a guardian ad litem previously appointed under
par. (a), for any unborn child alleged or found to be in need of
protection or services.

(2) uaviFpicaTioeas. The guardian ad litem shall be an attor-
ney admitted to practice in this state. No person who is an inter-
ested party in a proceeding. who appears as counsel or court—ap-
pointed special advocate in a proceeding on behalf of any party or
who is a relative or representative of an interested party in a pro-
ceeding may be appointed guardian ad litem in that proceeding.

(3) DuUTIES AND EEsFss@EILTTIES. (2) The guardian ad litem
shall be an advocate for the best interests of the person or unborn
child for whom the appointment is made. The guardian ad litem
shall function independently, in the same manner as an attorney
for a party to the action, and shall consider, but shall not be bound
by, the wishes of that person or the positions of others as to the best
interests of that person or unborn child. If the guardian ad litem
determines that the best interests of the person are substantially
inconsistent with the wishes of that person, the guardian ad litem
shall so inform the court and the court may appoint counsel to rep-
resent that person. The guardian ad litem has none of the rights
or duties of a general guardian.

(b) In addition to any other duties and responsibilities required
of a guardian ad litem, a guardian ad litem appointed for a child
who is the subject of a proceeding under s. 48.13 or for an unborn
child who is the subject of a proceeding under s. 48.133 shall do
all of the following:

1. Unless granted leave by the court not to do so, personally,
or through a trained designee, meet with the child or expectant
mother of the unborn child, assess the appropriateness and safety
of the environment of the child or unborn child and, if the child is
old enough to communicate, interview the child and determine the
child’s goals and concerns regarding his or her placement.

2. Make clear and specific recommendations to the court con-
ceming the best interest of the child or unborn child at every stage
of the proceeding.

(4) MATTERS INVOLVING CHILD IN NEED OF PROTECTION OR SER-
VICES. (@) In any matter involving a child found to be in need of
protection or services, the guardian ad litem may, if reappointed
or if the appointment is continued under sub. (7), do any of the fol-
lowing:

1. Participate in pernianency planning under ss. 48.38 and
48.43 (5).

2. Petition for a change in placement under s. 48.357.

3. Petition for termination of parental rights or any other mat-
ter specified under s. 48.14.

4. Petition for revision of dispositional orders under s. 48.363.

5. Petition for extension of dispositional orders under s.
48.365.

6. Petition for a temporary restraining order and injunction
under s. 813.122 or 813.125.

7. Petition for relief from a judgment terminating parental
rights under s. 48.46.

7g. Petition for the appointment of a guardian under s. 48.977
(2), the revision of a guardianship order under s. 48.977 (6) or the
removal of a guardian under s. 48.977 (7).

7m. Bring an action or motion for the determination of the
child’s paternity under s. 767.45.

8. Perform any other duties consistent with this chapter.

(b) The court shall order the agency identified under s. 48.355
(2) (b) 1. as primarily responsible for the provision of services to
notify the guardian ad litem, if any, regarding actions to be taken
under par. ().

(4m) MATTERS INVOLVING UNBORN CHILD IN NEED OF PROTEC-
TION OR SERVICES. (a) In any matter involving an unborn child
found to be in need of protection or services: the guardian ad litem
may, if reappointed or if the appointment is continued under sub.
i 71, do any of the following:

1. Participate in permanency planning under ss. 48.38 and
48.43 (5) after the child is born.

2. Petition for a change in placement under s. 48.357.

3. Petition for termination ofparental rights or any other mat-
ter specified under s. 48.14 after the child is born.

3m. Petition for a commitment of the expectant mother of the
unborn child under ch. 51 as specified in s. 48.14 (5).

4. Petition for revision of dispositional orders under s. 48.363.
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5. Petition for extension of dispositional orders under s.
48.365.

6. Petition for a temporary restraining order and injunction
under s. 813.122 or 813.125 after the child is born.

7. Petition for relief from a judgment terminating parental
rights under s. 48.46 after the child is born.

7g. Petition for the appointment of a guardian under s. 48.977
(2), the revision of a guardianship order under s. 48.977 (6) or the
removal of a guardian under s. 48.977 (7) after the child is born.

7m. Bring an action or motion for the determination of the
child’s paternity under s. 767.45 after the child is born.
8. Perform any other duties consistent with this chapter.

(b) The court shall order the agency identified under s. 48.355
(2) (b) 1. as primarily responsible for the provision of services to
notify the guardian ad litem, if any, regarding actions to be taken
under par. (a).

(5) MATTERSINVOLVING MINOR PARENT. The guardian ad litem
for a minor parent whose parental rights are the subject of a volun-
tary termination proceeding shall interview the minor parent,
investigate the reason for the termination of parental rights, assess
the voluntariness of the consent and inform the minor parent of his
or her rights and of the alternatives to, and the effect of, termina-
tion of parental rights.

(6) CiosisLIMICATEON TO A JURY. Injury trials under this chap-
ter, the guardian ad litem or the court may tell the jury that the
guardian ad litem represents the interests of the person or unborn
child for whom the guardian ad litem was appointed.

(7) TERMINATION AND EXTENSION OF APPOIKTMENT. The
appointment of a guardian ad litem under sub. (1) terminates upon
the entry of the court’s final order or upon the termination of any
appeal in which the guardian ad litem participates. The guardian
ad litem may appeal, may participate in an appeal or may do nei-
ther. If an appeal is taken by any party and the guardian ad litem
chooses not to participate in that appeal, ke or she shall file with
the appellate court a statement of reasons for not participating.
Irrespective of the guardian ad litem’s decision not to participate
in an appeal, the appellate court may order the guardian ad litem
to participate in the appeal. At any time, the guardian ad litem, any
party or the person for whom the appointment is made may request
in writing or on the record that the court extend or terminate the
appointment or reappointment. The court may extend that
appointment, or reappoint a guardian ad litem appointed under
this section, after the entry of the final order or after the termina-
tion of the appeal, but the court shall specifically state the scope
of the responsibilities of the guardian ad !item during the period
of that extension or reappointment.

(8) COMPENSATION. (a) A guardian ad litcm appointed under
this chapter shall be compensated at a rate that the court deter-
mines is reasonable, except that, if the court orders a county to pay
the compensation of the guardian ad litem under par. (b) or (c) 2.,
the amount ordered may not exceed the compensation payable to
a private attorney under s. 977.08 (4m) (b).

(b) Subject to par. (c), the court may order either or both of the
parents of a child for whom a guardian ad litem is appointed under
this chapter to pay all or any part of the compensation of the guard-
ian ad litem. In addition, upon motion by the guardian ad litem,
the court may order either or both of the parents of the child to pay
the fee for an expert witness used by the guardian ad litem, if the
guardian ad litem shows that the use of the expert is necessary to
assist the guardian ad litem in performing his or her functions or
duties under this chapter. If one or both parents are indigent or if
the court determines that it would be unfair to a parent to require
him or her to pay. the court may order the county of vcnuc to pay
the compensation and fees, in whole or in part. If the court orders
the county of venue to pay because a parent is indigent, the court
may also order either or both of the parents to reimburse the
county, in whole or in part, for the payment.

(c) 1. In an uncontested termination of parental rights and
adoption proceeding under s. 48.833, the court shall order the

agency that placed the child for adoption to pay the compensation
of the child’s guardian ad litem.

2. In an uncontested termination of parental rights and adop-
tion proceeding under s. 48.835 or 48.837, the court shall order the
proposed adoptive parents to pay the compensation of the child’s
guardian ad litem. If the proposed adoptive parents are indigent,
the court may order the county of venue to pay the compensation,
in whole or in part, and may order the proposed adoptive parents
to reimburse the county, in whole or in part, for the payment.

(d) At any time before the final order in a proceeding in which
a guardian ad litem is appointed for a child under this chapter, the
court may order a parent, agency or proposed adoptive parent to
place payments in an escrow account in an amount estimated to
be sufficient to pay any compensation and fees payable under par.
(b) or ).

(e) If the court orders a parent or proposed adoptive parent to
reimburse a county under par. (b) or (c) 2., the court may order a
separate judgment for the amount of the reimbursement in favor
of the county and against the parent or proposed adoptive parent
who is responsible for the reimbursement.

(f) The court may enforce its orders under this subsection by

means of its contempt powers.

History: Sup. Ct. Order, 151 Wis. 2d xxv (1989); 1991 a. 189,263; 1993a. 16,
315,395: 1995 a. 27,275; 1997 a. 237,292.334; 1999a. 149.

Judicial Council Note, 1990: This section is designed to clarify when a guardian
ad litem may or shall be appointed under this chapter; to define tlie duties of the guard-
ian ad litem; and to require the adoptive parents to pay guardian ad litem fees in inde-
pendent adoptions and the agency to do So in adoptions pursuant to s. 48.837.

Sub. (1) indicates when a guardian ad litem is to be appointed. leaving broad discre-
tion to the court for such appointments.

Sub. (1) (b) and (c) set forth situations in which a guardian ad litem is required.
While there are situations in which adversary counsel are an alternative to a guardian
ad litem or more desirable and therefore required under s. 48.23, the committee con-
cluded that the best interests of the child must be reflected by a guardian ad litem in
the situations enumerated in these paragraphs.

Sub. (2) continues the qualifications currently in s, 48.235.

Sub. (31 addresses the responsibilities of the guardian ad litem. The guardian ad
litem is to be an advocate for the best interests of the person for whom the appointment
is made. The definition specifically rejects the view that the guardian ad litem should
represent the wishes of the subject when they are different from interests. The guard-
ian ual litem is required to inform the court when the wishes of tie= person differ from
what the guardian ad litem believes to be his or her best interests. The definition also
stresses the fact that the guardian ad litem should be independent and function in the
same manner as the lawyer for a party. This includes the responsibility to serve
appropriate documents, to advocate in accordance with the rules of evidence, to avoid
ex parte communication, and the like.

Sub. (4) is designed to suggest the possible duties of a guardian ad litem after a
CHIPS order. Continuation of the guardian ad litem is discretionary with the court
in such situations, as provided in sub. {7). Sub. (4) specifically permits the continued
involvement of the guardian ad litem in permanency planning aid in the monitorin
of the placement. It also makes it clear that, if it is in the best interests of the child,
the guardian ad litem may seek tlie termination of tlie parental rights of the parents
of the child and prosecute such an action. It isut intended t limit the responsibilities
to those noted. The cuie1 may require the department to give appropriate notice to
the guardian ad litem so the duties can be fulfilled.

Sub. (5) clarifies the responsibilities of the guardian ad litem for minor parents in
termination cases, in the way of investigation and communication.

Sub. (6)permits the guardian ad litem or court to explain to the jury that he or she
represents tlie interests of the person. This is to avoid unnecessary confusion.

Sub. (7) provides for the termination of appointment of the guardian ad litem upon
entry of the court’s final order unless the court extends or reappoints, indicating the
scope of continuing responsibility. There are a large number of things a guardian ad
litem might do during the period of extension or reappointment, including participate
in permanency planning. seek extension or revision of dispositional orders, seck a
change in placement and the like. The court might well identify general concerns to
which the guardian ad litem should continue to be attentive, leaving to the guardian
ad litem the methods to carry out tls= delegation of responsibility This subsection also
provides for the involvement of the guardian ad litem in appeals, leaving to the guard-
ian ad litem broad discretion as to whether and how to participate. The requirement
that the guardian ad litem notify the appellate court if the guardian ad litem chooses
not to participate is to ensure that the guardian ad litem reflects on this important deci-
sion. The appellate court may require participation, notwithstanding the guardian ad
litem’s decision.

Sub. (8) retains the current law that. unless the court otherwise orders, the county
pays the fees of the guardian ad litem in matters under this chapter, but it creates an
exception for uncontested termination proceedings and uncontested adoptions, in
which cases the adoptive parents or the agency are required to pay this fee unless the
court finds they are unable 1 do s0. The court is given the authority to require
advance payment Of the guardian ad litem fees into an escrow account. [Re Order
effective Jan. |, 1990}

When a party to a CHIPS action is represented by both adversary counsel and a
GAL. adversary counsel must he allowed to zealously represent the client’s expressed
wishes. even if the GAL holds an opposing view. I Interest of T.L. S| Wis. 2d 725,
445 N.W.2d 729 (Ct. App. 1989).

A court’s power to appropriate compensation for court—appointed counsel is nec-
essary for the effective operation of the judicial system. In ordering compensation
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for attorneys a court should abide by the s. 977.08 (4m) rate when it can retain quali-
fied and effective counsel at that rate. but should order compensation at the rate under
SCR 81.01 or 81.02, or a higher rate when necessary. to secure effective counsel.
Friedrich v. Dane County Circuit Ct. 192 Wis. 2d 1, 531 N.w.2d 32 (1995).

Except as provided in sub. (8), a guardian ad litem appointed under ch. 48 is to be
paid by the county, regardless of the type of action or the parent’s ability to pay.
Michael T. v. Briggs, 204 Wis. 2d 401,555 N.W.2d 651 (Ct. App. 1996).

48.236 Court—appointed special advocate. (1) DEsiG-
NATION. In any proceeding under s. 48.13 in which the court finds
that providing the services of a court—appointed special advocate
would be in the best interests of the child, the court may request
a court—appointed special advocate program to designate a person
who meets the qualifications specified in sub. (2) as a court-ap-
pointed special advocate to undertake the activities specified in
sub. (3). A court—appointed special advocate does not become a
party to the proceeding and, as a nonparty, may not make motions
or call or cross-examine witnesses. A designation under this sub-
section terminates when the jurisdiction of the court over the child
under s.48.13 terminates, unless the court discharges the court—
appointed special advocate sooner.

(2) QuaLiricaTiONS. A court—appointed spccial advocate
shall be a volunteer or employee of a court—appointed special
advocate program who has been selected and trained as provided
in the memorandum of understanding entered into under s. 48.07
(5)(a). No person who is a party in a proceeding, who appears as
counsel or guardian ad litem in a proceeding on behalf of any party
or who is a relative or representativeof a party in a proceeding may
be designated as a court—appointed special advocate in that pro-
ceeding.

(3) AcTiviTies. A court—appointed special advocate may be
designated under sub. (1) to perform any of the following activi-
ties:

(a) Gather information and make observations about the child
for whom the designation is made, the child’s family and any other
person residing in the same home as the child and provide that
information and those observations to the court in the form of writ-
ten reports or, if requested by the court, oral testimony.

(b) Maintain regular contact with the child for whom the desig-
nation is made; monitor the appropriatenessand safety of the envi-
ronment of the child, the extent to which the child and the child’s
family arc complying with any consent decree or dispositional
order of the court and with any permanency plan under s. 48.38,
and the extent to which any agency that is required to provide ser-
vices for the child and the child’s family under a consent decree,
dispositional order or permanency plan is providing those ser-
vices; and, based on that regular contact and monitoring, provide
information to the court in the form of written reports or, if
requested by the court, oral testimony.

(c) Promote the best interests of the child.

(d) Undertake any other activities that are consistent with the
memorandum of understanding entered into under s. 48.07 (5) (a).

(4) AuthHORITY. A court that requests a court—appointed spe-
cial advocatc program to designate a court—appointed special
advocate to undertake the activities specified in sub. (3) may
include in the order requesting that designation an order authoriz-
ing the court—appointed special advocate to do any of the follow-
ing:

() Inspect any reports and records relating to the child who is
the subject of the proceeding, the child’s family and any other per-
son residing in the same home as the child that are relevant to the
subject matter of the proceeding, including records discoverable
under s. 48.293, examination reports under s. 48.295 (2), law
enforcement reports and records under ss.48.396 (1) and 938.396
(1), court records under ss. 48.396 (2) (a) and 938.396 (2) (a),
social welfare agency rccords under ss. 48.78 (2) (a) and 938.78
(2) (a), abuse and neglect reports and records under s. 48.981 (7)
(a) 11r. and pupil records under s. 118.125(2) (L). The order shall
also require the custodian of any report or record specified in this
paragraph to permit the court—appointed special advocate to
inspect the report or record on presentation by the court-ap-

pointed special advocate of a copy of the order. A court—ap-
pointed special advocate that obtains access to a report or record
described in this paragraph shall keep the information contained
in the report or record confidential and may disclose that informa-
tion only to the court. If a court—appointed special advocate dis-
closes any information to the court under this paragraph, the
court—appointed special advocate shall also disclose that informa-
tion to all parties to the proceeding. If a court—appointed special
advocate discloses information in violation of the confidentiality
requiremcent specified in this paragraph, the court—appointed spe-
cial advocate is liable to any person damaged as a result of that dis-
closure for such damages as may be proved and, notwithstanding
s. 814.04 (1), for such costs and reasonable actual attorney fees as
may be incurred by the person damaged.

(b) Observe the child who is the subject of the proceeding and
the child’s living environment and, if the child is old enough to
communicate, interview the child; interview the parent, guardian,
legal custodian or other caregiver of the child who is the subject
of the proceeding and observe that person’s living environment;
and interview any other person who might possess any informa-
tion relating to the child and the child’s family that is relevant to
the subject of the proceeding. A court--appointed special advocate
may observe or interview the child at any location without the per-
mission of the child’s parent, guardian, legal custodian or other
caregiver if necessary to obtain any information that is relevant to
the subject of the proceeding, except that a court—appointed spe-
cial advocate may enter a child’s home only with the permission
of the child’s parent, guardian, legal custodian or other caregiver
or after obtaining a court order permitting the court-appointed
special advocate to do so. A court—appointed special advocate
who obtains any information under this paragraph shall keep the
information confidential and may disclose that information only
to the court. If a court-appointed special advocate discloses any
information to the court under this paragraph, the court—appointed
special advocate shall also disclose that information to all parties
to the proceeding, If a court--appointed spccial advocatc discloses
information in violation of the confidentiality requirement speci-
fied in this paragraph, the court—appointed special advocate is
liable to any person damaged as a result of that disclosure for such
damages as may be proved and, notwithstanding s. 814.04(1), for
such costs and reasonable actual attorney fees as may be incurred
by the person damaged.

(c) Exercise any other authority that is consistent with the
memorandum of understanding entered into under s. 48.07 (5)(a).

(5) IMMUNITY FROM LIABILITY. A volunleer court—appointed
special advocate designated under sub. (1) or an employee of a
court—appointed special advocate program recognized under S.
48.07 (5)is immune from civil liability for any act or omission of
the volunteer or employee occumng while acting within the scope
of his or her activities and authority as a volunteer court—ap-
pointed special advocate or employee of a court—appointed spe-
cial advocate program.

History: 1999a. 149.

SUBCHAPTER V
PROCEDURE

48.24 Receipt of jurisdictional information; intake
inquiry. (1) Information indicating that a child or an unborn
child should be referred to the court as in need of protection or ser-
vices shall be referred to the intake worker, who shall conduct an
intake inquiry on behalf of the court to determine whether the
available facts establish prima facie jurisdiction and to determine
the best interests of the child or unborn child and of the public with
regard to any action to be taken.

(Im) As part of the intake inquiry, the intake worker shall
inform the child and the child’s parent, guardian and legal custo-
dian that they, or the adult expectant mother of an unborn child that
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she, may request counseling from a person designated by the court
to provide dispositional services under s. 48.069.

(2) (a) As part of the intake inquiry the intake worker may
conduct multidisciplinary screens and intake conferences with
notice to the child, parent, guardian and legal custodian or to the
adult expectant mother of the unborn child. If sub. (2m) applies,
the intake worker shall conduct a multidisciplinary screen under
s. 48.547 if the child or expectant mother has not refused to partici-
pate under par. (b).

(b) No child or other person may be compelled to appear at any
conference, participate in a multidisciplinary screen, produce any
papers or visit any place by an intake worker.

(2m) (a) In counties that have an alcohol and other drug abuse
program under s. 48.547, a multidisciplinary screen shall be con-
ducted for:

2. Any child alleged to be in need of protection and services
who has at least 2 prior adjudications for a violation of s. 125.07
(4) () or (b), 125.085(3) (b) or 125.09(2) or a local ordinance that
strictly conforms to any of those sections.

4. Any child 12years of age or older who requests and con-
sents to a multidisciplinary screen.

5. Any child who consents to a multidisciplinary screen
requested by his or her parents.

6. Any expectantmother 12years of age or over who requests
and consents to a multidisciplinary screen.

(b) The multidisciplinary screen may be conducted by an
intake worker for any reason other than those specified in the crite-
ria under par. (a).

(3) If the intake worker determines as a result of the intake
inquiry that the child or unborn child should be referred to the
court, the intake worker shall request that the district attorney, cor-
poration counsel or other official specified in s. 48.09 file a peti-
tion.

(4) If the intake worker determines as a result of the intake
inquiry that the case should be subject to an informal disposition,
or should be closed, the intake worker shall so proceed. If a peti-
tion has been filed, informal disposition may not occur or a case
may not be closed unless the petition is withdrawn by the district
attorney, corporation counsel or other official specified in s.
48.09, or is dismissed by the judge.

(5) The intake worker shall request that a petition be filed,
enter into an informal disposition or close the case within 40 days
or sooner of receipt of referral information. If the case is closed
or an informal disposition is entered into, the district attorney, cor-
poration counsel or other official under s. 48.09 shall receive writ-
ten notice of such action, If a law enforcement officer has made
a recommendation concerning the child, or the unborn child and
the expectant mother of the unborn child, the intake worker shall
forward this recommendation to the district attorney, corporation
counsel or other official under s.48.09. With respect to petition-
ing a child or unborn child to be in need of protection or services,
information received more than 40 days before filing the petition
may be included to establish a condition or pattern which, together
with infonnation received within the 40-day period, provides a
basis for conferringjurisdiction on the court. The judge shall dis-
miss with prejudice any such petition which is not referred or filed
within the time limits specified within this subsection.

(6) The intake worker shall perform his or her responsibilities
under this section under general written policies which the judge

shall promulgate under s. 48.06 (1) or (2).

History: 1975¢. 430; 1977c. 354: 1979c. 300. 331, 355, 359; 1987a. 339; 1989
a. 31, 56; 1993a. 98; 1995a. 77, 275, 448; 1997 a. 292.

Under the facts of the case, sub. (3} did not mandate dismissal although referral was
not made within 40 days. InreJ. L. W. 143 Wis. 2d 126,420 /%" 1d 398 (Ct. App.
1988).

Under sub. (1), “infonnation indicating that a child should he referred to the court™
is that quantum of infoimation that would allow a reasonable intake worker to evalu-
ate the appropriate disposition of the matter. In Interest of JW.T. 159 Wis. 2d 754,
465 N.W.2d 520 (Ct. App. 1990).

Sub. (%), when read in conjunction with sub. (3). requires that art intake worker
request the district attorney to file a petition and does not require the intake worker

to make a recommendation that a petition be filed. Interest of Antonio M.C. 182 Wis.
24 1, 51 E BUWORD EGD (DL A, 1994)

Under sub. (2) (b), a parent is not be required to cooperate, and a refusal to cooper-
ate cannot he used as evidence supporting a CHIPS petition. Sheboygan County
Department of Health and Human Services v. Jodell G. 2001 WI App 18, 240 Wis,
2d 516,625 N.W.2d 307.

The receipt of phone message calling a county social service agency’s attention to
specific abuse combined with specific information shust the abuse, which the agency
labelled a referral, constituted the “receipt of referral infomation” under sub. (5) and
triggered the 40-day period for requesting that a petition to be filed. Sheboygan
County Department of Health and Human Services v. Jodell G. 2001 W1 App 18,240
Wis, 2d 516. 625 N.W.2d 307.

48.243 Basic rights: duty of intake worker. (1) Before
conferring with the parent, expectant mother or child during the
intake inquiry, the intake worker shall personally inform parents,
expectant mothers and children 12years of age or older who are
the focus of an inquiry regarding the need for protection or ser-
vices that the referral may result in a petition to the court and of
all of the following:

(a) What allegations could be in the petition.

(b) The nature and possible consequences of the proceedings.

(c) The right to remain silent and the fact that silence of any
party may be relevant.

(d) The right to confront and cross—examine those appearing
against them.

(e) The right to counsel under s. 48.23.

(f) The right to present and subpoena witnesses.

(g) Theright to ajury trial.

(h) The right to have the allegations of the petition proved by
clear and convincing evidence.

(3) Ifthe child or expectant mother has not had a hearing under
s.48.21 or 48.213 and was not present at an intake conference
under s. 48.24, the intake worker shall inform the child, parent,
guardian and legal custodian, or expectant mother, as appropriate,
of the basic rights provided under this section. The notice shall be
given verbally, either in person or by telephone, and in writing.
This notice shall be given so as to allow the child, parent. guardian,
legal custodian or adult expectant mother sufficient time to pre-
pare for the plea hearing. This subsection does not apply to cases
of informal disposition under s. 48.245.

(4) This section does not apply if the child or expectant mother
was present at a hearing under s.48.21 or 48.213.

. ?I’-Isisgogrzy: 1977¢.354; 1979¢. 300: 1985 a. 311; 1987a. 27: 1995a. 27, 77; 1997

A CHIPS proceeding is not a criminal proceeding within the meaning of the 5th
amendment. AMiranda warnings are not required to be given to the CHIPS petition
subject, even though the individual is in custody and subject to interrogation, in order

for the subject’s statements to he admissible. State v. Thomas J.W. 213 Wis. 2d 264,
570 N.W.2d 586 (Ct. App. 1997)

48.245 Informal disposition. (1)The intake worker may
enter into a written agreement with all parties which imposes
informal disposition under this section if the intake worker has
determined that neither the interests of the child or unborn child
nor of the public require filing of a petition for circumstances
relating to ss. 48.13 t0 48.14. Informal disposition shall be avail-
able only if the facts persuade the intake worker that the jurisdic-
tion of the court, if sought, would exist and upon consent of the
child, parent, guardian and legal custodian; or upon consent of the
child expectant mother, her parent, guardian and legal custodian
and the unborn child, by the unborn child’s guardian ad litem; or
upon consent of the adult expectant mother and the unborn child,
by the unborn child’s guardian ad litem.

(2) (a) Informal disposition may provide for any one or more
of the following:

1. Thatthe child appear with a parent, guardian or legal custo-
dian for counseling and advice or that the adult expectant mother
appear for counseling and advice.

2. That the child and a parent, guardian and legal custodian
abide by such obligations as will tend to ensure the rehabilitation,
protection or care of the child or that the expectant mother abide
by such obligations as will tend to ensure the protection or care of
the unborn child and the rehabilitation of the expectant mother.
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3. That the child or expectantmother submit to an alcohol and
other drug abuse assessment that conforms to the criteria specified
under s. 48.547 (4) and that is conducted by an approved treatment
facility for an examination of the use of alcohol beverages, con-
trolled substances or controlled substance analogs by the child or
expectant mother and any medical, personal, family or social
effects caused by its use, if the multidisciplinary screen conducted
under s. 48.24 (2) shows that the child or expectant mother is at
risk of having needs and problems related to the use of alcohol
beverages, controlled substances or controlled substance analogs
and its medical, personal, family or social effects.

4. That the child or expectant mother participate in an alcohol
and other drug abuse outpatient treatment program or an educa-
tion program relating to the abuse of alcohol beverages, controlled
substances or controlled substance analogs, if an alcohol and other
drug abuse assessment conducted under subd. 3. recommends
outpatient treatment or education.

(b) Informal disposition may not include any form of residen-
tial placement and may not exceed 6 months, except as provided
under sub. (2r).

(c) If the informal disposition provides for alcohol and other
drug abuse outpatient treatment under par. (a) 4., the child and the
child’s parent, guardian or legal custodian, or the adult expectant
mother, shall execute an informed consent form that indicates that
they are, or that she is, voluntarily and knowingly entering into an
informal disposition agreement for the provision of alcohol and
other drug abuse outpatient treatment.

(2r) If an informal disposition is based on allegations that a
child or an unborn child is in need of protection or services, the
intake worker may. after giving written notice to the child and the
child’s parent, guardian and legal custodian and their counsel, if
any. or after giving written notice to the child expectant mother,
her parent, guardian and legal custodian and their counsel, if any,
and the unborn child by the unborn child’s guardian ad litem, or
after giving written notice to the adult expectant mother, her coun-
sel, if any, and the unborn child, by the unborn child’s guardian ad
litem, extend the informal disposition for up to an additional 6
months unless the child or the child‘s parent, guardian or legal cus-
todian, the child expectant mother, her parent, guardian or legal
custodian or the unborn child by the unborn child’s guardian ad
litem, or the adult expectant mother or the unborn child by the
unborn child’s guardian ad litem, objects to the extension. If the
child or the child’s parent, guardian or legal custodian, the child
expectant mother, her parent, guardian or legal custodian or the
unborn child by the unborn child’s guardian ad litem, or the adult
expectant mother or the unborn child by the unborn child’s guard-
ian ad litem, objects to the extension, the intake worker may rec-
ommend to the district attorney or corporation counsel that a peti-
tion be filed under s. 48.13 or 48.133. An extension under this
subsection may be granted only once for any informal disposition.
An extension under this subsection of an informal disposition
relating to an unborn child who is alleged to be in need of protec-
tion or services may be granted after the child is born.

(3) The obligations imposed under an informal disposition
and its effective date shall be set forth in writing. The child and
a parent, guardian and legal custodian, the child expectant mother,
her parent, guardian and legal custodian and the unborn child by
the unborn child’sguardian ad litem, or the adult expectant mother
and the unborn child by the unborn child’s guardian ad litem, shall
receive a copy, as shall any agency providing services under the
agreement.

(4) The intake worker shall inform the child and the child’s
parent, guardian and legal custodian, the child expectant mother,
her parent, guardian and legal custodian and the unborn child by
the unborn child’s guardian ad litem, or the adult expectant mother
and the unborn child by the unborn child’s guardian ad litcm. in
writing of their right to terminate the informal disposition at any
time or object at any time to the fact or terms of the informal dis-
position. If an objection arises the intake worker may alter the
terms of the agreement or request the district attorney or corpora-

tion counsel to file a petition. If the informal disposition is termi-
nated the intake worker may request the district attorney or corpo-
ration counsel to file a petition.

(5) Informal disposition shall be terminated upon the request
of the child, parent, guardian or legal custodian, upon request of
the child expectant mother, her parent, guardian or legal custodian
or the unborn child by the unborn child’s guardian ad litem, or
upon the request of the adult expectant mother or the unborn child
by the unborn child’s guardian ad litem.

(5m) An informal disposition is terminated ifthc district attor-
ney or corporation counsel files a petition within 20 days after
receipt of notice of the informal dispositionunder s.48.24 (5). In
such case statements made to the intake worker during the intake
inquiry are inadmissible.

(7) If atany time during the period of informal disposition the
intake worker determines that the obligationsimposed under it are
not being met, the intake worker may cancel the informal disposi-
tion. Within 10 days after the cancellation of the informal disposi-
tion, the intake worker shall notify the district attorney, corpora-
tion counsel or other official under s. 48.09 of the cancellation and
request that a petition be filed. The judge shall dismiss with preju-
dice any petition which is not filed within the time limit specified
in this subsection.

(8) If the obligations imposed under the informal disposition
are met, the intake worker shall so inform the child and a parent,
guardian and legal custodian, the child expectant mother, her par-
ent, guardian and legal custodian and the unborn child by the
unborn child’s guardian ad litem, or the adult expectant mother
and the unborn child by the unborn child’s guardian ad litem, in
writing, and no petition may be filed on the charges that brought
about the informal disposition nor may the charges be the sole
basis for a petition under ss. 48.13 to 48.14.

(9) The intake worker shall perform his or her responsibilities
under this section under general written policies which the judge
shall promulgate under s. 48.06 (1) or (2).

History: 1977c. 353; 1979¢. 300,331,359; 1985a. 311; 1987a. 27,285: 339.
403; 1991 a. 213,253,315; 1993 a. 98: 1995a. 24, 77, 275, 448; 1997 a. 80,292.

48.25 Petition: authorization to file. (1) A petition initiat-
ing proceedings under this chapter shall be signed by a person who
has knowledge of the facts alleged or is informed of them and
believes them to be true. The district attorney, corporation counsel
or other appropriate official specified under s. 48.09 may file the
petition if the proceeding isunder s.48.13 or 48.133. The counsel
or guardian ad litem for a parent, relative, guardian or child may
file a petition under s. 48.13 or 48.14. The counsel or guardian ad
litem for an expectant mother or the guardian ad litem for an
unborn child may file a petition under s. 48.133. The district attor-
ney, corporation counsel or other appropriate person designated
hy the court may initiate proceedings under s.48.14in a manner
specified by the court.

(2) If the proceeding is brought under s. 48.13 or 48.133, the
district attorney. corporation counsel or other appropriate official
shall file the petition, close the case, or refer the case back to intake
within 20 days after the date that the intake worker’s recommen-
dation was filed. A referral back to intake may be made only when
the district attorney, corporation counsel or other appropriate offi-
cial decides not to file a petition or determines that further inves-
tigation is necessary. If the case is referred back to intake upon a
decision not to file a petition, the intake worker shall close the case
or enter into an informal disposition within 20 days. I the case is
referred back to intake for further investigation, the appropriate
agency or person shall complete the investigation within 20 days.
If another referral is made to the district attorney, corporation
counsel or other appropriate official, it shall bc considcrcd a new
referral to which the time limits of this subsection shall apply. The
time limits in this subsection may only he extended by a judge
upon a showing of good cause under S.48.315. If a petition is not
filed within the time limitations set forth in this subsection and the
court has not granted an extension, the petition shall be accompa-
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nied by a statement of reasons for the delay. The court shall dis-
miss with prejudice a petition which was not timely filed unless
the court finds at the plea hearing that good cause has been shown
for failure to meet the time limitations.

(3) If the district attorney, corporation counsel or other
appropriate official specified in s. 48.09 refuses to file a petition,
any person may request the judge to order that the petition be filed
and a hearing shall be held on the request. The judge may order
the filing of the petition on his or her own motion. The matter may
not be heard by the judge who orders the filing of a petition.

(6) If a proceeding is brought under s. 48.13, any party to or
any governmental or social agency involved in the proceeding
may petition the court to issue a temporary restraining order and
injunction as provided ins. 813.122 or 813.125. The court exer-
cising jurisdiction under this chapter shall follow the procedure
under s. 813.122 or 813.125 except that the court may combine
hearings authorized under s. 813.122 or 813.125 and this chapter,
the petitioner for the temporary restraining order and injunction
is not subject to the limitations under s. 813.122 (2) or 813.125 (2)
and no fee is required regarding the filing of the petition under s.
813.122 or 813.125.

History: 1977c. 354; 447: 1979c. 300,331,355,359; 1985 a. 234; 1993a. 318:
1995a. 77: 1997a. 292.

“Good cause” under sub. (2) is detennined by first considering the best interests
of the child. Additional factors are whether: 1) the party seeking the enlargement of
time has acted in good faith; 2) the opposing party is not prejudiced and 3) the dila-
tory party took prompt action to remedy the situation. In Interestof F. E. W. 143 Wis.
2d'856.422 N.W.2d 893 (Ct. App. 1988).

If the state fails to comply with the mandatory filing procedures pursuant to sub.
(2), the petition must be dismissed with prcjudice. In Interest of C.A.K. 154 Wis. 2d
612.453 N.W.2d 897 (1990).

In a case referred by‘the district attorney of one county to another county, each dis-
trict attorney had 20 days under sub. (2) to act following the respective referrals by
the intake workers of each county. State v. Everett. 231 Wis. 2d 616,605 N.W.2d 633
(Ct. App. 1999).

48.255 Petition; form and content. (1) A petition initiat-
ing proceedings under this chapter, other than a petition under s.
48.133, shall be entitled, “In the interest of (child’s name), a per-
son under the age of 18” and shall set forth with specificity:

(&) The name, birth date and address of the child

(b) The names and addresses of the child’s parent, guardian,
legal custodian or spouse, if any; or if no such person can be identi-
fied, the name and address of the nearest relative.

(c) Whether the child is in custody, and, if so, the place where
the child is being held and the time he or she was taken into cus-
tody unless there is reasonable cause to believe that such disclo-
sure would result in imminent danger to the child or physical cus-
todian.

(cm) Whether the child may be subject to the federal Indian
child welfare act, 25 USC 1911 to 1963.

(e) Ifthe child is alleged to come within the provisions of s.
48.13 or 48.14, reliable and credible information which forms the
basis of the allegations necessary to invoke the jurisdiction of the
court and to provide reasonable notice of the conduct or circum-
stances to be considered by the court together with a statement that
the child is in need of supervision, services, care or rehabilitation.

(f) If the child is being held in custody outside of his or her
home, reliable and credible information showing that continued
placement of the child in his or her home would be contrary to the
welfare of the child and, unless any of the circumstances specified
in s. 48.355 (2d) (b) 1. to 5. applies, reliable and credible informa-
tion showing that the person who took the child into custody and
the intake worker have made reasonable efforts to prevent the
removal of the child from the home, while assuring that the child’s
health and safety are the paramount concerns, and to make it pos-
sible for the child to return safely home.

(Im) A petition initiating proceedings under s. 48.133 shall be
entitled “In the interest of (J. Doe), an unborn child, and (expec-
tant mother’s name), the unborn child’s expectant mother” and
shall set forth with specificity:

(a) The estimated gestational age of the unborn child.

(b) The name, birth date and address of the expectant mother.

(bm) The names and addresses of the parent, guardian, legal
custodian or spouse, if any, of the expectant mother, if the expec-
tant mother is a child, the name and address of the spouse, if any,
of the expectant mother, if the expectant mother is an adult, or, if
no such person can be identified, the name and address of the near-
est relative of the expectant mother.

(c) Whether the expectant mother is in custody and, if so, the
place where the expectant mother is being held and the time when
the expectant mother was taken into custody unless there is rea-
sonable cause to believe that disclosure of that information would
result in imminent danger to the unborn child, expectant mother
or physical custodian.

(d) Whether the unborn child, when born, may be subject to the
federal Indian Child Welfare Act, 25 USC 1911 to 1963.

(e) Reliable and credible information which forms the basis of
the allegations necessary to invoke the jurisdiction of the court
under s. 48.133 and to provide reasonable notice of the conduct or
circumstances to be considered by the court. together with a state-
ment that the unborn child is in need of protection or care and that
the expectant mother is in need of supervision, services, care or
rehabilitation.

(f) If the expectant mother is a child and the child expectant
mother is being held in custody outside of her home, reliable and
credible information showing that continued placement of the
child expectant mother in her home would be contrary to the wel-
fare of the child expectant mother and, unless any of the circum-
stances specified in s. 48.355 (2d) (b) 1.to 5. applies, reliable and
credible information showing that the person who took the child
expectant mother into custody and the intake worker have made
reasonable efforts to prevent the removal of the child expectant
mother from the home, while assuring that the child expectant
mother’s health and safety are the paramount concerns, and to
make it possible for the child expectant mother to return safely
home.

(2) If any of the facts required under sub. (1) (a) to (cm) and
() or (Im) (a) to (d) and (f) are not known or cannot be ascertained
by the petitioner, the petition shall so state.

(3) If the information required under sub. (1) (e) or (1m) (e)
is not stated, the petition shall be dismissed or amended under s.
48.263 (2).

(4) A copy of a petition under sub. (1) shall be given to the
child if the child is 12 years of age or over and to the parents,
guardian, legal custodian and physical custodian. A copy of a
petition under sub. (Im) shall be given to the child expectant
mother, if 12 years of age or over, her parents, guardian, legal cus-
todian and physical custodian and the unborn child by the unbomn
child’s guardian ad litem or to the adult expectant mother, the
unborn child through the unborn child’s guardian ad litem and the
physical custodian of the expectant mother, if any. A copy of a
petition under sub. (1) or (Im) shall also be given to the tribe or
band with which the child is affiliated or with which the unborn
child may be eligible for affiliation when born, if the child is an
Indian child or the unborn child may be an Indian child when born.

(5) Subsections (1) to (4) do not apply to petitions to initiate
a proceeding under s. 48.375 (7).

History: 1977c. 354: 1991 a. 263; 1995 a. 27, 77, 352; 1997a. 292: 2001 a. 109.
A CHIPS petition that alleged that a child was the victim of sexual abuse, but con-
tained no information giving rise to an inference that there was something the court

could do for the child that was not already being provided, was insufficient. Interest
of Courtney E. 184 Wis. 3d 592, 516 N.W.2d 422 (1994).

48.257 Petitionto initiatea procedureto waive paren-
tal consent prior to a minor’s abortion. (1) A petition to
initiate a proceeding under s. 48.375 (7) shall be entitled, “In the
interest of “‘Jane Doe’, a person under the age of 187, and shall set
forth with specificity:

(a) The name “Jane Doe” and the minor’s date of birth.
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(b) A statement that the minor is pregnant and the estimated
gestational age of the fetus at the time that the petition is filed, and
a statement that the minor is seeking an abortion.

(c) The name and address of the person who intends to perform
or induce the abortion, if known. If that person is not known, the
name and address of the clinic or other medical facility that
intends to perform or induce the abortion, if known.

(d) A request for waiver of the parental consent requirement
under s. 48.375 (4).

(e) A statement alleging that the minor is mature and well-in-
formed enough to make her own decision on whether or not to
have an abortion and facts sufficient to establish that the minor is
mature enough and well-informed enough to make her own deci-
sion.

(f1 A statement alleging that, if the circuit court does not find
that the minor is mature enough and well—informed enough to
make her own decision, the circuit court should find that having
an abortion is in the minor’s best interest and facts sufficient to
establish that an abortion is in the minor’s best interest.

(g) A statement acknowledging that the minor has been fully
informed of the risks and consequences of abortion and the risks
and consequences of carrying the pregnancy to term.

(h) If the minor is not represented by counsel, the place where
and the manner in which the minor wishes to be notified of pro-
ceedings under s. 48.375 (7) until appointment of counsel under
S.48.375(7) (a) 1. If the petition is filed by a member of the clergy
on behalf of the minor, the place where and manner in which the
member Of the clergy wishes to be notified of proceedings under
s. 48.375 (7).

(2) The director of state courts shall provide simplified forms
for use in filing a petition under this section to the clerk of circuit
court in each county.

(3) The minor who is seeking the abortion shall sign the name
“Jane Doe” on the petition to initiate a proceeding under s. 48.375
(7). No other person may he required to sign the petition.

(4) The clerk of circuit court shall give a copy of the petition
to the minor or to the member of the clergy who files a petition on
behalf of the minor, if any.

(5) The minor, or the intake worker under s. 48.067 (7m), shall
file the completed petition under this section with the clerk of cir-
cuit court.

(6) No filing fee may be charged for a petition under this sec-
tion.

History: 1991 a 263,315.

48.263 Amendment of petition. (1) Except as provided in
s. 48.255 (3), no petition, process or other proceeding may be dis-
missed or reversed for any error or mistake if the case and the iden-
tity of the child or expectant mother named in the petition may be
readily understood by the court: and the court may order an
amendment curing the defects.

(2) With reasonable notification to the interested parties and
prior to the taking of a plea under s. 48.30, the petition may be
amended at the discretion of the court or person who filed the peti-
tion. After the taking of a plea, the petition may be amended pro-
vided any objecting party is allowed a continuance for a reason-
able time.

History: 1977 c. 354; 1979 ¢. 300: 1995 a. 77; 1997 a. 292.

48.27 Notice; summons. (1) (a) After apetition has been
filed relating to facts Concerning a situation specified under s.
48.13 or a situation specified in s. 48.133 involving an expectant
mother who is a child, unless the parties under sub. (3) voluntarily
appear, the court may issue a summons requiring the person who
has legal custody of the child to appear personally, and, if the court
so orders, to bring the child bcforc the court at a time and place
stated.

(b) After a petition has been filed relating to facts concerning
a situation specified under s. 48.133 involving an expectant

mother who is an adult, unless the adult expectant mother volun-
tarily appears, the court may issue a summons requiring the adult
expectant mother to appear personally before the court at a time
and place stated.

(2) Summons may be issued requiring the appearance of any
other person whose presence, in the opinion of the court, is neces-
sary.

(3) (a) 1. Ifthe petitionthat was filed relates to facts concern-
ing a situation under s. 48.13 or a situationunder s. 48.133 involv-
ing an expectant mother who is a child, the court shall also notify,
under s. 48.273, the child, any parent, guardian and legal custo-
dian of the child, any foster parent, treahnent foster parent or other
physical custodian described in s. 48.62 (2) of the child, the
unborn child by the unborn child’s guardian ad litem, if applica-
ble, and any person specified in par. (b), (d) or (e), if applicable,
of all hearings involving the child except hearings on motions for
which notice need only be provided to the child and his or her
counsel. When parents who are entitled to notice have the same
place of residence, notice to one shall constitute notice to the other.
The first notice to any interested party, foster parent, treatment
foster parent or other physical custodian described in s. 48.62 (2)
shall be written and may have a copy of the petition attached to it.
Thereafter, notice of hearings may be given by telephone at least
72 hours before the time of the hearing. The person giving tele-
phone notice shall place in the case file a signed statement of the
time notice was given and the person to whom he or she spoke.

Im. The court shall give a foster parent, treatment foster par-
ent or other physical custodian described in s. 48.62 (2) who is
notified of a hearing under subd. 1.an opportunity to be heard at
the hearing by permitting the foster parent, treatment foster parent
or other physical custodian to make a written or oral statement
during the hearing, or to submit a written statement prior to the
hearing, relevant to the issues to be determined at the hearing. A
foster parent, treatment foster parent or other physical custodian
described in s. 48.62 (2) who receives a notice of a hearing under
subd. 1. and an opportunity to be heard under this subdivision does
not become a party to the proceeding on which the hearing is held
solely on the basis of receiving that notice and opportunity to be
heard.

2. Failure to give notice under subd. 1. to a foster parent, treat-
ment foster parent or other physical custodian described in s.
48.62 (2) does not deprive the court ofjurisdiction in the action or
proceeding. If a foster parent, treatment foster parent or other
physical custodian described in s.48.62 (2) is not given notice of
a hearing under subd. 1., that person may request a rehearing on
the matter during the pendency of an order resulting from the hear-
ing. If the request is made, the court shall order a rehearing.

(b) 1. Except as provided in subd. 2., if the petition that was
filed relates to facts concerning a situation under s. 48.13 or a situ-
ation under s.48.133 involving an expectant mother who is a child
and if the child is a nonmarital child who is not adopted or whose
parents do not subsequently intermarry as provided under s.
767.60 and if paternity has not been established, the court shall
notify, under s. 48.273, all of the following persons:

a. A person who has filed a declaration of interest under s.
48.025.

h. A person alleged to the court to be the father of the child
or who may, based on the statements of the mother or other infor-
mation presented to the court, be the father of the child.

2. A court is not required to provide notice, under subd. 1., to
any person who may be the father of a child conceived as a result
of a sexual assault if a physician attests to his or her belief that
there was a sexual assault of the child’s mother that may have
resulted in the child’s conception.

(c) If the petition that was filed relates to facts concerning a sit-
uation under s. 48.133 involving an expectant mother who is an
adult, the court shall notify, under s. 48.273. the unborn child by
the unborn child’s guardian ad litem, the expectant mother, the
physical custodian of the expectant mother, if any, and any person
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specified in par. (d), if applicable, of all hearings involving the
unborn child and expectant mother except hearings on motions for
which notice need only be provided to the expectant mother and
her counsel and the unborn child through the unborn child’s
guardian ad litem. The first notice to any interested party shall be
written and may have a copy of the petition attached to it. Thereaf-
ter, notice of hearings may be given by telephone at least 72 hours
before the time of the hearing. The person giving telephone notice
shall place in the case file a signed statement of the time notice was
given and the person to whom he or she spoke.

(d) If the petition that was filed relates to facts concerning a
situation under s. 48.133 concerning an unborn child who, when
born, will be an Indian child, the court shall notify, under s.
48.273, the tribe or band with which the unborn child will be affili-
ated when born and that tribe or band may, at the court’s discre-
tion, intervene in the proceeding before the unborn child is born.

(e) Ifthe petition that was filed relates to facts concerning a sit-
uation under s. 48.13, the court shall also notify, under s. 48.273,
the court—appointed special advocate for the child of all hearings
involving the child. The first notice to a court—appointed special
advocate shall be written and shall have a copy of the petition
attached to it. Thereafter, notice of hearingsmay be given by tele-
phone at least 72 hours before the time of the hearing. The person
giving telephone notice shall place in the case file a signed state-
ment of the time that notice was given and the person to whom he
or she spoke.

(4) (a) A notice under sub. (3) (a) or (b) shall:

1. Contain the name of the child, and the nature, location, date
and time of the hearing.

2. Advise the child of his or her right to legal counsel regard-
less of ability to pay.

(b) A notice under sub. (3) (c) shall:

1. Contain the name of the adult expectant mother, and the
nature, location, date and time of the hearing.

2. Advise the adult expectant mother of her right to legal
counsel regardless of ability to pay.

(5) Subject to sub. (3) (b), the court shall make every reason-
able effort to identify and notify any person who has filed a decla-
ration of interest under s. 48.025 and any person who has been
adjudged to be the biological father of the child in ajudicial pro-
ceeding unless the biological father’s rights have been terminated.

(6)When a proceeding is initiated under s. 48.14, all inter-
ested parties shall receive notice and appropriate summons shall
be issued in a manner specified by the court, consistent with appli-
cable governing statutes. In addition, if the child who is the sub-
ject of the proceeding is in the care of a foster parent, treatment
foster parent or other physical custodian described in s. 48.62 (2),
the court shall give the foster parent, treatment foster parent or
other physical custodian notice and an opportunity to be heard as
provided in sub. (3) (a).

(8) When a petition is filed under s. 48.13 or when a petition
involving an expectant mother who is a child is filed under s.
48.133, the court shall notify, in writing, the child’s parents or
guardian that they may be ordered to reimburse this state or the
county for the costs of legal counsel provided for the child, as pro-
vided under s. 48.275 (2).

(9) Subsections(1) to (8)do not apply in any proceeding under
s.48.375 (7). Forproceedings under s. 48.375 (7), the circuit court
shall provide notice only to the minor, her counsel. if any, the
member of the clergy who filed the petition on behalf of the minor,
if any, and her guardian ad litem, if any. The notice shall contain
the title and case number of the proceeding, and the nature, loca-
tion, date and time of the hearing or other proceeding. Notice to
the minor or to the member of the clergy, if any, shall be provided
as requested under s. 48.257 (1) (h) and, after appointment of the
minor*s counsel, if any, by her counsel.

History: 1977 c. 354; 1979c. 300,331,359: 1983a. 27; Sup. Ct. Order. 141 Wis.
2d xiv (1987); 1987 a.403; 1991 a. 263, 315: 1993 a. 98,395; 1995a. 27, 77, 275;
1997a. 237.392; 1999a. 32, 139.

48.273 Service of summons or notice; expense.
 Iprvice of summons or notice required by s. 48.27 may be
made by mailing a copy thereof to the persons summoned or noti-
fied. If the persons fail to appear at the hearing or otherwise to
acknowledge service, a continuance shall be granted, except
where the court determines otherwise because the child is in
secure custody, and service shall be made personally by delivering
to the persons a copy of the summons or notice; except that if the
court is satisfied that it is impracticable to serve the summons or
notice personally, it may make an order providing for the service
of the summons or notice by certified mail addressed to the last—
known addresses of the persons. The court may refuse to grant a
continuance when the child is being held in secure custody, but in
such a case the court shall order that service of notice of the next
hearing be made personally or by certified mail to the last—known
address of the person who failed to appear at the hearing. Personal
service shall be made at least 72 hours before the time of the hear-
ing. Mail shall be sent at least 7 days before the time of the hear-
ing, except where the petition is filed under s. 48.13 and the person
to be notified lives outside the state, in which case the mail shall
be sent at least 14 days before the time of the hearing.

(2) Service of summons or notice required by this chapter may
be made by any suitable person under the direction of the court.

(3) The expenses of service of summons or notice or of the
publication of summons or notice and the traveling expenses and
fees as allowed in ch. 885 incurred by any person summoned or
required to appear at the hearing of any -case coming within the
jurisdiction of the court under ss. 48.13 to 48.14, shall be a charge
on the county when approved by the court.

(4) (a) Subsections (1) and (3) do not apply to any proceeding
under s. 48.375 (7).

(b) Personal service is required for notice of all proceedings
under s. 48.375 (7), except that, if the minor is not represented by
counsel, notice to the minor shall be in the manner and at the place
designated in the petition under s. 48.257 (1) until appointment of
the minor’s counsel, if any, under s. 48.375 (7) (a) 1. Notice shall
be served imtnediately for any proceeding under s. 48.375 (7)
unless the minor waives the immediate notice. 1f the minor waives
the immediate notice, the notice shall be served at least 24 hours
before the time of the hearing under s. 48.375 (7) (b) or any other
proceeding under s.48.375 (7). A minor may, in acknowledging
receipt of service of the notice, sign the name “Jane Doe” in lieu
of providing the minor’s full signature.

(c) The expenses of service of notice and the travel expenses
and fees allowed in ch. 885 incurred by any person who is required
to appear, other than the minor who is named in the petition, in any
proceeding under s. 48.375 (7) shall be paid by the county in
which the circuit court that holds the proceeding is located.

History: 1977 c. 354; 1979c. 300: 1991a. 263; 1993 a. 98; 1995a. 77.

Service under this section is applicable to members of an Indian tribe. In Interest
of M.L.S. 157 Wis. 24 2, 458 M.W 1 541 (Ct. App. 1990).

48.275 Parents’ contribution to cost of court and legal
services. (1) Ifthe court finds a child to be in need of protection
or services under s. 48.13 or an unborn child of an expectant
mother who is a child to be in need of protection or services under
s.48.133, the court shall order the parent of the child to contribute
toward the expense of post—adjudication services to the child
expectant mother and the child when born the proportion of the
total amount which the court finds the parent is able to pay. If the
court finds an unborn child of an expectant mother who is an adult
to be in need of protection or services under s. 48.133, the court
shall order the adult expectant mother to contribute toward the
expense of post-adjudication services to the adult expectant
mother and the child when born the proportion of the total amount
which the court finds the adult expectant mother is able to pay.

(2) (a) If this state or a county provides legal counsel to a child
who is subject to a proceeding under s. 48.13 or to a child expec-
tant mother who is subject to a proceeding under s. 48.133, the
court shall order the child’s parent to reimburse the state or county




in accordance with par. (b) or (c). If this state or a county provides
legal counsel to an adult expectantmother who is subject to a pro-
ceeding under s. 48.133, the court shall order the adult expectant
mother to reimburse the state or county in accordance with par. (b)
or (c). The court may not order reimbursement if a parent is the
complaining or petitioningparty or if the court finds that the inter-
ests of the parent and the interests of the child in the proceeding
are substantially and directly adverse and that reimbursement
would be unfair to the parent. The court may not order reimburse-
ment until the completion of the proceeding or until the state or
county is no longer providing the child or expectant mother with
legal counsel in the proceeding.

(b) If this state provides the child or adult expectant mother
with legal counsel and the court orders reimbursement under par.
(@), the child’s parent or the adult expectant mother may request
the state public defender to determine whether the parent or adult
expectant mother is indigent as provided under s. 977.07 and to
determine the amount of reimbursement. If the parent or adult
expectant mother is found not to be indigent, the amount of reim-
bursement shall be the maximum amount established by the pub-
lic defender board. If the parent or adult expectant mother is found
to be indigent in part, the amount of reimbursement shall be the
amount of partial payment determined in accordance with the
mles of the public defender board under s. 977.02 (3).

(c) If the county provides the child or adult expectant mother
with legal counsel and the court orders reimbursement under par.
(a), the court shall cithcr make a determination of indigency or
shall appoint the county department to make the determination.
If the court or the county department finds that the parent or adult
expectant mother is not indigent or is indigent in part, the court
shall establish the amount of reimbursement and shall order the
parent or adult expectant mother to pay it.

(cg) The court shall, upon motion by a parent or expectant
mother, hold a hearing to review any of the following:

1. An indigency determination made under par. (b) or (c).

2. The amount of reimbursement ordered.

3. The court’s finding, under par. (a), that the interests of the
parent and the child are not substantially and directly adverse and
that ordering the payment of reimbursement would not be unfair
to the parent.

(cr) Following a hearing under par. (cg), the court may affirm,
rescind or modify the reimbursement order.

(d) 1. Ina county having a population of less than 500,000,
reimbursement payments shall be made to the clerk of courts of
the county where the proceedings took place. Each payment shall
b transmitted to the county treasurer, who shall deposit 25% of
the amount paid for state—provided counsel in the county treasury
and transmit the remainder to the state treasurer. Payments trans-
mittcd to the state treasurer shall be deposited in the general fund
and credited to the appropriation account under s. 20.550 (1) (L).
The county treasurer shall deposit 100% of the amount paid for
county—provided counsel in the county treasury.

2. In acounty having a population of 500,000 or more, reim-
bursement payments shall be made to the clerk of courts of the
county where the proceedings took place. Each payment shall be
transmitted to the state treasurer, who shall deposit the amount
paid in the general fund and credit 25% of the amount paid to the
appropriation account under s. 20.435 (3) (gx) and the remainder
to the appropriation account under s. 20.550 (1) (L).

(dm) Within 30 days after each calendar quarter, the clerk of
court for each county shall report to the state public defender all
of the following:

1. The total amount of reimbursement determined or ordered
under par. (b) or (cr) for state—provided counsel during the pre-
vious calendar quarter.

2. The total amount collected under par. (d) for state—provided
counsel during the previous calendar quarter.

(e) A person who fails to comply with an order under par. (b)
or (c) may be proceeded against for contempt of court under ch.
785.

(3) This section does not apply to mny proceedings under s.
48.375 (7).

History: 1977c. 29,354,449: 1981 c. 20; 1983a. 27; 1985a. 29, 176: 1987 a.
27; 1991 a. 263; 1993 a. 98, 446; 1995a. 27.77: 1997a. 27,292.

Guardian ad litem fees are not reimbursableunder sub.(2) (a). In Interest of G. &
L.P. 119 Wis. 2d 339,349 N.w.2d 743 (Ct. App. 1984).

48.28 Failureto obey summons; capias. If any person
summoned fails without reasonable cause to appear, he or she
may be proceeded against for contempt of court. In case the sum-
mons cannot be served or the parties served fail to obey the same,
or in any case when it appears to the court that the service will be
ineffectual a capias may be issued for the parent or guardian or for
the child. Subchapter TV governs the taking and holding of a child
in custody.

History: 1977c.354s. 41; Stats. 1977s. 48.28; 1979c. 331,359.

Tha issuance ofa capias to secure the physical attendance of a juvenile prior to the
service of the summons and petition on the juvenile was error but did not deny the

court personal jurisdiction. Interestof Jermaine T.J. 181 Wis. 2d 82, 510 N.w.2d 735
(Ct. App. 1993).

48.29 Substitution of judge. ¢ ITye child, the child’s par-
ent, guardian or legal custodian, the expectant mother or the
unborn child by the unborn child’sguardian ad litem, either before
or during the plea hearing, may file a written request with the clerk
of the court or other person acting as the clerk for a substitution
of the judge assigned to the proceeding. Upon filing the written
request. the filing party shall immediately mail or deliver a copy
of the request to the judge named in the request. When any person
has the right to request a substitution of judge, that person’s coun-
sel or guardian ad litem may file the request. Not more than one
such written request may be filed in any one proceeding, nor may
any single request name more than onejudge. This section does
not apply to proceedings under s. 48.21 or 48.213.

(Im) When the clerk receives a request for substitution, the
clerk shall immediately contact the judge whose substitution has
been requested for a determination of whether the request was
made timely and in proper form. If the request is found to be timely
and in proper form, the judge named in the request has no further
jurisdiction and the clerk shall request the assignment of another
judge under s. 751.03. If no determination is made within 7 days,
the clerk shall refer the matter to the chief judge of the judicial
administrative district for determination of whether the request
was made timely and in proper form and reassignment as neces-
sary.

(3) Subsections (1) and {Im) do not apply in any proceeding
under s. 48.375 (7). For proceedings undcr s. 48.375 (7), the
minor may select the judge whom she wishes to be assigned to the
proceeding and that judge shall be assigned to the proceeding.

History: 1977c. 354; 1979c¢. 32 5. 92(1); 1979c. 300; 1987a. I51; 1991 a. 263;
1993a.98; 1995a. 77: 1997 a. 35,292.

Sub. (1) permits more than one party to file a request for a substitution of judge in
a TPR proceeding. Julie A.B. v. Sheboygan County,2002 WT App 220, ___Wis, 23.

e

48.293 Discovery. (1) Copies of all law enforcement officer
reports, including the officer’s memorandum and witnesses’
statements, shall bc made available upon request to counsel or
guardian ad litem for any party and to the court—appointed special
advocate for the child prior to a plea hearing. The reports shall be
available through the representative of the public designated
under s.48.09. The identity of a confidential informant may be
withheld pursuant to s. 905.10.

(2) All records relating to a child, or to an unborn child and the
unborn child’s expectant mother, which are relevant to the subject
matter of a proceeding under this chapter shall be open to inspec-
tion by a guardian ad litem or counsel for any party and to inspec-
tion by the court—appointed special advocate for the child, upon
demand and upon presentation of releases when necessary, at least
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48 hours before the proceeding. Persons and unborn children, by
their guardians ad litem, entitled to inspect the records may obtain
copies of the records with the permission of the custodian of the
records or with permission of the court. The court may instruct
counsel, a guardian ad litem or a court—appointed special advocate
not to disclose specified items in the materials to the child or the
parent, or to the expectant mother, if the court reasonably believes
that the disclosure would be harmful to the interests of the child
or the unborn child.

(3) Upon request prior to the fact--findinghearing, counsel for
the interests of the public shall disclose to the child, through his
or her counsel or guardian ad litem, or to the unborn child, through
the unborn child’s guardian ad litem, the existence of any video-
taped oral statement of a child under s. 908.08 which is within the
possession, custody or control of the state and shall make reason-
able arrangements for the requesting person to view the video-
taped oral statement. If, subsequent to compliance with this sub-
section, the state obtains possession, custody or control of such a
videotaped statement, counsel for the interests of the public shall
promptly notify the requesting person of that fact and make rea-
sonable arrangements for the requesting person to view the video-
taped oral statement.

(4) In addition to the discovery procedures permitted under
subs. (1) to (3), the discovery procedures permitted under ch. 804
shall apply in all proceedings under this chapter.

History: 1977 c. 354; 1985 a. 262; 1989a. 121; 1993a. 16;1995a. 77,275; 1997
a.292; 1999 a. 149,

Judicial Council Note, 1985: Sub. (3) makes videotaped oral statements of chil-
dren in the possession. custody or control of the state discoverable upon demand k%
the child, child’s counsel or guardian ad litem. These statements nax be admissible
under s. 908.08, stats. (85 Act 262}

Prior to a waiver hearing, ajuvenile does not have broad discovery rights under this
section. In Interest off. M. J. 110 Wis. 2d 7,327 N.w.2d 198 (Ct. App. 1982).

This section is the exclusive source of discovery rights of parties in ch. 48 actions.
That ch. 804 discovery.procedures are not available in ch. 48 actions does not deny
due process. State v. Tammy F. 196 Wis. 2d 981, 539 N.W.2d 475 (Ct. App. 1995).

48.295 Physical, psychological, mental or develop-
mental examination. (1) After the filing of a petition and
upon a finding by the court that reasonable cause exists to warrant
an examination or an alcohol and other drug abuse assessment that
conforms to the criteria specified under s. 48.547 (4), the court
may order any child coming within itsjurisdiction to be examined
as an outpatient by personnel in an approved treatment facility for
alcohol and other drug abuse, by a physician, psychiatrist or
licensed psychologist, or by another expert appointed by the court
holding at least a master’s degree in social work or another related
field of child development, in order that the child’s physical. psy-
chological, alcohol or other drug dependency, mental or develop-
mental condition may be considered. The court may also order an
examination or an alcohol and other drug abuse assessment that
conforms to the criteria specified under s. 48.547 (4) of a parent,
guardian or legal custodian whose ability to care for a child is at
issue before the court or of an expectant mother whose ability to
control her use of alcohol beverages, controlled substances or
controlled substanceanalogsis at issue before the court. The court
shall hear any objectionsby the child, the child’s parents, _guardian
or legal custodian to the request for such an examination or assess-
ment before ordering the examination or assessment. The
expenses of an examination, if approved by the court, shall bc paid
by the county of the court ordering the examination in a county
having a population of less than 500,000 or by the department in
a county having a population of 500,000 or more. The payment
for an alcohol and other drug abuse assessment shall be in accor-
dance with s. 48.361.

(Ic) Reasonable cause is considered to exist to warrant an
alcohol and other drug abuse assessment under sub. (1} if the mul-
tidisciplinary screen procedure conducted under s. 48.24 (2) indi-
cates that the child or expectant mother is at risk of having needs
and problems related to alcohol or other drug abuse.

(1g) If the court orders an alcohol or other drug abuse assess-
ment under sub. (1), the approved treatment facility shall, within

14 days after the court order, report the results of the assessment
to the court, except that. upon request by the approved treatment
facility and if the child is not an expectant mother under s. 48.133
and is not held in secure or nonsecure custody, the court may
extend the period for assessment for not more than 20 additional
working days. The report shall include a recommendation as to
whether the child or expectant mother is in need of treatment for
abuse of alcohol beverages, controlled substances or controlled
substance analogs or education relating to the use of alcohol bev-
erages, controlled substances and controlled substance analogs
and, if so, shall recommend a service plan and an appropriatetreat-
ment, from an approved treatment facility, or a court--approved
education program.

(2) The examinershall file a report of the examinationwith the
court by the date specified in the order. The court shall cause cop-
ies to be transmitted to the district attorney or corporation counsel,
to counsel or guardian ad litem for the child and to the court-ap-
pointed special advocate for the child. If applicable, the court
shall also cause copies to be transmitted to counsel or guardian ad
litem for the unborn child and the unborn child’s expectant
mother. The report shall describe the nature of the examination
and identify the persons interviewed, the particular records
reviewed and any tests administered to the child or expectant
mother. The report shall also state in reasonable detail the facts
and reasoning upon which the examiner’s opinions are based.

(3) If the child, the child’s parent or the expectant mother
objects to a particular physician, psychiatrist, licensed psycholo-
gist or other expert as required under this section, the court shall
appoint a different physician, psychiatrist, psychologist or other
expert as required under this section.

(4) Motions or objections under this section may be heard
under s. 807.13.

History: 1977 c. 354; 1979c. 300: 1985 a. 321; Sup. Ct. Order, 141 Wis. 3d xiii
(1987); 1987a. 339; 1993a. 474; 1995 a. 77, 225, 448; 1997a. 37,292: 1999 a. 149.
Judicial Council Note, 1988: Sub. (4) allows oral argument on motions or objec-
tions under this section to he heard by telephone. [Re Order effective Jan. 1, 1988]

48.297 Motions before trial. (1) Any motion which is
capable of determination without trial of the general issue may be
made before trial.

(2) Defenses and objections based on defects in the institution
of proceedings, lack of probable cause on the face of the petition,
insufficiency of the petition or invalidity in whole or in part of the
statute on which the petition is founded shall be raised not later
than 10 days after the plea hearing or be deemed waived. Other
motions capable of determination without trial may be brought
any time before trial.

(3) Motions to suppress evidence as having been illegally
seized or statements as having been illegally obtained shall be
made before fact-finding on the issues. The court may entertain
the motion at the fact—finding hearing if it appears that a party is
surprised by the attempt to introduce such evidence and that party
waives jeopardy.

(4) Although the taking of a child or an expectant mother of
an unborn child into custody is not an arrest, that taking into cus-
tody shall be considered an arrest for the purpose of deciding
motions which require a decision about the propriety of taking
into custody, including motions to suppress evidence as illegally
seized, motions to suppress statements as illegally obtained and
motions challenging the lawfulness of the taking into custody.

(5) If the child or the expectant mother of an unborn child is
in custody and the court grants a motion to dismiss based on a
defect in the petition or in the institution of the proceedings, the
court may order the child or expectant mother to be continued in
custody for not more than 48 hours pending the filing of a new
petition.

(6) A motion required to be served on a child may be served
on his or her attorney of record. A motion required to be served
on an unborn child may be served on the unborn child’s guardian
ad litem.




(7)Oral argument permitted on motions under this section
mav be heard by telephone under s. 807.13 { 1).

History: 1977¢. 354; 1979c. 300, 331, 359; Sup. Ct. Order, 141 Wis. 24 xiii
(1987); 1995a. 77; 1997 a. 35,292.

48.299 Procedures at hearings. (1) (a) The general pub-
lic shall be excluded from hearings under this chapter and from
hearings by courts exercising jurisdiction under s. 48.16 unless a
public fact-findinghearing is demanded by a child through his or
her counsel, by an expectant mother through her counsel or by an
unborn child through the unborn child’s guardian ad litem. How-
ever, the court shall refuse to grant the public hearing in a proceed-
ing other than a proceeding under s. 48.375 (7), if a parent, guard-
ian, expectant mother or unborn child through the unborn child’s
guardian ad litem objects.

(ag) In aproceeding other than a proceeding under s. 48.375
(7), if apublic hearing is not held. only the parties and their coun-
sel or guardian ad litem, the court-appointed special advocate for
the child, the child’s foster parent, treatment foster parent or other
physical custodian described in s. 48.62 (2), witnesses and other
persons requested by a party and approved by the court may be
present, except that the court may exclude a foster parent, treat-
ment foster parent or other physical custodian described in s.
48.62 (2) from any portion of the hearing if that portion of the
hearing deals with sensitive personal information of the child or
the child’s family or if the court determines that excluding the fos-
ter parent, treatment foster parent or other physical custodian
would be in the best interests of the child. Except in a proceeding
under s. 48.375 (7), any other person the court finds to have a
proper interest in the case or in the work of the court, including a
member of the bar, may be admitted by the court.

(ar) All hearings under s. 48.375 (7) shall be held in chambers,
unless a public fact—finding hearing is demanded by the child
through her counsel. In a proceeding under s. 48.375 (7), the
child’s foster parent, treatment foster parent or other physical cus-
todian described in s. 48.62 (2) may be present if requested by a
party and approved by the court.

(b) Except as provided in ss. 48.375 (7) (c) and 48.396, any
person who divulges any information which would identify the
child, the expectant mother or the family involved in any proceed-
ing under this chapter shall be subject to ch. 785.

(@) |If the court finds that it is in the best interest of the child,
and if the child’s counsel or guardian ad litem consents, the child
may be temporarily excluded by the court from a hearing on a peti-
tion alleging that the child is in need of protection or services. If
the court finds that a child under 7 years of age is too young to
comprehend the hearing, and that it is in the best interest of the
child, the child may be excluded from the entire hearing.

(4) (a) Chapters 901 to 911 shall govern the presentation of
evidence at the fact-finding hearings under ss. 48.31, 48.42,
48.977 (4)(d) and 48.978 (2) (e) and (3) (f) 2.

(b) Except as provided in s. 90 1.05, neither common law nor
statutory rules of evidence are binding at a hearing for a child held
in custody under s. 48.21, a hearing for an adult expectant mother
held in custody under s. 48.213, a runaway home hearing under
s. 48.227 (4), a dispositional hearing, or a hearing about changes
in placement, revision of dispositional orders, extension of dis-
positional orders or termination of guardianship orders entered
under s. 48.977 (4) (h) 2. or (6) or 48.978 (2) (j) 2. or (3) (g). At
those hearings, the court shall admit all testimony having reason-
able probative value, but shall exclude immaterial, irrelevant or
unduly repetitious testimony or evidence that is inadmissible
under s. 901.05. Hearsay evidence may be admitted if it has
demonstrable circumstantial guarantees of trustworthiness. The
court shall give effect to the rules of privilege recognized by law.
The court shall apply the basic principles of relevancy, materiality
and probative value to proof of all questions of fact. Objections
to evidentiary offers and offers of proof of evidence not admitted
may be made and shall be noted in the record.

(5) On request of any party, unless good cause to the contrary
is shown, any hearing under s. 48.209 (1) (e),48.21(1) or 48.213
(1) may be held on the record by telephone or live audiovisual
means or testimony may be received by telephone or live audiovi-
sual means as prescribed in s. 807.13 (2). The request and the
showing of good cause for not conducting the hearing or admitting
testimony by telephone or live audiovisual means may be made
by telephone.

(6) If aman who has been given notice under s. 48.27 (3) (b)
1. appears at any hearing for which he received the notice, alleges
that he is the father of the child and states that he wishes to estab-
lish the paternity of the child, all of the following apply:

(a) The court shall refer the matter to the state or to the attorney
responsible for support enforcement under s. 59.53 (6) (a) for a
determination, under s. 767.45, of whether an action should be
brought for the purpose of determining the paternity of the child.

(b) The state or the attorney responsible for support enforce-
ment who receives a referral under par. (a) shall perform the duties
specified under s. 767.45 (5)(c) and (6r).

(c) The court having jurisdiction over actions affecting the
family shall give priority under 767.475 (7m) to an action brought
under s. 767.45 whenever the petition filed under s. 767.45 indi-
cates that the matter was referred by the court under par. (a).

(d) The court may stay the proceedings under this chapter
pending the outcome of the paternity proceedings under ss.
767.45 to 767.60 if the court determines that the paternity pro-
ceedings will not unduly delay the proceedings under this chapter
and the determination of paternity is necessary to the court’s dis-
position of the child if the child is found to be in need of protection
or services.

(e) 1. In this paragraph. “genetic test” means a test that
examines genetic markers present on blood cells, skin cells, tissue
cells, bodily fluid cells or cells of another body material for the
purpose of determining the statistical probability that a man who
is alleged to be a child’s father is the child’s biological father.

2. The court shall, at the hearing, orally inform any man speci-
fied in sub. (6) (intro.) that he may be required to pay for any test-
ing ordered by the court under this paragraph or under s. 885.23.

3. In addition to ordering testing as provided under s. 885.23,
if the court determines that it would be in the best interests of the
child, the court may order any man specified in sub. (6) (intro.) to
submit to one or more genetic tests which shall be performed by
an expert qualified as an examiner of genetic markers present on
the cells and of the specific body material to be used for the tests,
as appointed by the court. A report completed and certified by the
court—appointed expert stating genetic test results and the statisti-
cal probability that the man alleged to be the child’s father is the
child’s biological father based upon the genetic tests is admissible
as evidence without expert testimony and may be entered into the
record at any hearing. The court, upon request by a party, may
order that independent tests be performed by other experts quali-
fied as examiners of genetic markers present on the cells of the
specific body materials to be used for the tests.

4. If the genetic tests show that an alleged father is not
excluded and that the statistical probability that the alleged father
is the child’s biological father is 99.0% or higher, the court may
determine that for purposes of a proceeding under this chapter,
other than a proceeding under subch. VI, the man is the child’s
biological parent.

5. A determination by the court undcr subd. 4. is not ajudg-
ment of paternity undcr ch. 767 or an adjudication of paternity
under subch. VIII.

() 1f aman who has been given notice under s. 48.27 (3) (b)
1. appears at any hearing for which he received the notice but does
not allege that he is the father of the child and state that he wishes
to establish the paternity of the child or if no man to whom such
notice was given appears at a hearing, the court may refer the mat-
ter to the state or to the attomey responsible for support enforce-
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ment under s. 59.53 (6) (a) for a determination, under s. 767.45,
of whether an action should be brought for the purpose of deter-
mining the paternity of the child.

(8) As part of the proceedings under this chapter, the court
may order that a record be made of any testimony of the child’s
mother relating to the child’s paternity. A record made under this
subsection is admissible in a proceeding to determine the child’s
paternity under ss. 767.45 to 767.60.

History: 1979c. 300; 1981 c. 353; 1985 a. 311; 1987 a. 27; Sup. Ct. Order, 141
Wis. 2d xiii (1987); 1991 a. 263.269; 1993 a. 16, 32, 98, 227,228, 395; 1995a. 77,
201.275:, 1997a. 35.252.292.334: 1999 a. 32. 149.

Judicial Council Note; 1988: Sub. (5) allows ajudicial review of the status of a
child held in a county jail. or a continuation of custody hearing. to be held by tele-
phone conference, or telephoned testimony to be admitted at such a hearing, on
request of any party, unless good cause to the contrary is shown. [Re Order effective
Jan. 1, 1988]

48.30 Plea hearing. (1) Except as provided in this subsec-
tion, the hearing to determine whether any party wishes to contest
an allegation that the child or unborn child is in need of protection
or services shall take place on a date which allows reasonable time
for the parties to prepare but is within 30 days after the filing of
a petition for a child or an expectant mother who is not being held
in secure custody or within 10 days after the filing of a petition for
a child who is being held in secure custody.

(2) At the commencement of the hearing under this section the
child and the parent, guardian or legal custodian, the child expec-
tant mother, her parent, guardian or legal custodian and the unborn
child through the unborn child’s guardian ad litem or the adult
expectant mother and the unborn child through the unborn child’s
guardian ad litem, shall be advised of their rights as specified in
s. 48.243 and shall be informed that a request for ajury trial or for
a substihitionof judge under s. 48.29 must be made before the end
of the plea hearing or be waived. Nonpetitioning parties, includ-
ing the child, shall be granted a continuance of the plea hearing if
they wish to consult with an attorney on the request for a jury trial
or substihition of a judge.

(3) If a petition alleges that a child is in need of protection or
services under s. 48.13 or that an unborn child of a child expectant
mother is in need of protection or services under s. 48.133, the
nonpetitioning parties and the child, if he or she is 12years of age
or older or is otherwise competent to do so, shall state whether
they desire to contest the petition. If a petition alleges that an
unborn child of an adult expectant mother is in need of protection
or services under s. 48.133, the adult expectant mother of the
unborn child shall state whether she desires to contest the petition.

(6) (a) If apetition is not contested, the court shall set a date
for the dispositional hearing which allows reasonable time for the
parties to prepare but is no more than 10days after the plea hearing
for a child who is held in secure custody and no more than 30 days
after the plea hearing for a child or an expectant mother who is not
held in secure custody. Ifall parties consent the court may proceed
immediately with the dispositional hearing.

(b) If it appears to the court that disposition of the case may
include placement of the child outside the child’s home, the court
shall order the child’s parent to provide a statement of income,
assets, debts and living expenses to the court or the designated
agency under s. 48.33 (1) at least 5 days before the scheduled date
of the dispositional hearing or as otherwise ordered by the court.
The clerk of court shall provide, without charge, to any parent
ordered to provide a statement of income, assets, debts and living
expenses a document setting forth the percentage standard estab-
lished by the department of workforce development under s. 49.22
(9) and the manner of its application established by the department
of health and family servicesunder s. 46.247 and listing the factors
that a court may consider under s. 46.10 (14) (c).

(c) If the court orders the child’s parent to provide a statement
of income, assets, debts and living expenses to the court or if the
court orders the child’s parent to provide that statement to the des-
ignated agency under s. 48.33 (1) and that designated agency is
not the county department or, in a county having a population of
500,000 or more, the department, the court shall also order the

child’s parent to provide that statement to the county department
or, in a county having a population of 500,000 or more, the depart-
ment at least 5 days before the scheduled date of the dispositional
hearing or as otherwise ordered by the court. The county depart-
ment or, in a county having a population of 500,000 or more, the
department shall provide, without charge, to the parent a form on
which to provide that statement, and the parent shall provide that
statement on that form. The county department or, in a county
having a population of 500,000 or more, the department shall use
the information provided in the statement to determine whether
the department may claim federal foster care and adoption assis-
tance reimbursement under 42 USC 670 to 679a for the cost of
providing care for the child.

(7) Ifthe petition is contested, the court shall set a date for the
fact—finding hearing which allows reasonable time for the parties
to prepare but is no more than 20 days after the plea hearing for
a child who is held in secure custody and no more than 30 days
after the plea hearing for a child or an expectant mother who is not
held in secure custody.

(8) Before accepting an admission or plea of no contest of the
alleged facts in a petition, the court shall:

(a) Address the parties present including the child or expectant
mother personally and determine that the plea or admission is
made voluntarily with understanding of the nature of the acts
alleged in the petition and the potential dispositions.

(b) Establish whether any promises or threats were made to
elicit the plea or admission and alert unrepresented parties to the
possibility that a lawyer may discover defenses or mitigating cir-
cumstances which would not be apparent to them.

(c) Make such inquiries as satisfactorily establishes that there
is a factual basis for the plea or admission of the parent and child,
of the parent and child expectant mother or of the adult expectant
mother.

(9) If a circuit court commissioner conducts the plea hearing
and accepts an admission of the alleged facts in a petition brought
under s. 48.13 or 48.133, the judge shall review the admission at
the beginning of the dispositional hearing by addressing the par-
ties and making the inquiries set forth in sub. (8).

(10) The court may permit any party to participate in hearings

under this section by telephone or live audiovisual means.

History: 1977c. 354,355,437; 1979 ¢. 300,331,355,359; 1985a. 321,332; 1987
a. 131; 1987a. 403 s. 256; Sup. Ct. Order. 158 Wis, 2d xvii (1990); 1993a. 163, 474,
481; 1995a. 77, 225, 404, 417; 1997a. 3,252,292: 1999a. 103;2001 a. 61.

The time limits under sub. (1) are mandatory; failure to comply results in the court’s
loss of competency and is properly remedied by dismissal without prejudice. In Inter-
est of Jason B. 176 Wis. 2d 400,500 N.W.2d 384 (Ct. App. 1993).

A court’s failure to inform a juvenile of the right to judicial substitution does not
affect its competence and warrants reversal only if the juvenile suffers actual preju-
dice. State v. Kywanda F. 200 Wis. 2d 26, 546 N.W.2d 440 (1996).

48.305 Hearing upon the involuntary removal of a
child or expectant mother. Notwithstanding other time peri-
ods for hearings under this chapter. if a child is removed from the
physical custody of the child’s parent or guardian under s. 48.19
(1) (c) or (cm) or (d) 5. or 8. without the consent of the parent or
guardian or if an adult expectant mother is taken into custody
under s. 48.193 (1) (¢) or (d) 2. without the consent of the expec-
tant mother, the court shall schedule a plea hearing and fact—find-
ing hearing within 30 days after a request from the parent or guard-
ian from whom custody was removed or from the adult expectant
mother who was taken into custody. The plea hearing and fact—
finding hearing may be combined. This time period may be
extended only with the consent of the requesting parent, guardian

or expectant mother.
History: 1977 c. 354; 1979c. 300; 1997 a. 292.

48.31 Fact—finding hearing. (1) In this section, “fact—find-
ing hearing” means a hearing to determine if the allegations in a
petition under s. 48.13 or 48.133 or a petition to terminate parental
rights arc proved by clear and convincing evidence.

(2) The hearing shall be to the court unless the child, the
child’s parent, guardian, or legal custodian, the unborn child by
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the unborn child’s guardian ad litem, or the expectant mother of
the unborn child exercises the right to ajury trial by demanding
a jury trial at any time before or during the plea hearing. If ajury
trial is demanded in a proceeding under s. 48.13 or 48.133, thejury
shall consist of 6 persons. If ajury trial is demandedin a proceed-
ing under s.48.42, thejury shall consist of 12 persons unless the
parties agree to a lesser number. Chapters 756 and 805 shall gov-
ern the selection ofjurors. If the hearing involves a child victim
or witness, as defined in s. 950.02, the court may order the taking
and allow the use of a videotaped deposition under s. 967.04 (7)
to (10) and, with the district attorney, shall comply with s.
971.105. At the conclusion of the hearing, the court orjury shall
make a determination of the facts, except that in a case alleging a
child or an unborn child to be in need of protection or services
under s. 48.13 or 48.133, the court shall make the determination
under s. 48.13 (intro.) or 48.133 relating to whether the child or
unborn child is in need of protection or services that can be
ordered by the court. If the court finds that the child or unborn
child is not within thejurisdiction of the court or, in a case alleging
a child or an unborn child to be in need of protection or services
under s. 48.13 or 48.133, that the child or unborn child is not in
need of protection or services that can be ordered by the court or
if the court or jury finds that the facts alleged in the petition have
not been proved, the court shall dismiss the petition with preju-
dice.

(4) The court orjury shall make findings of fact and the court
shall make conclusions of law relating to the allegations of a peti-
tion filed under s. 48.13, 48.133 or 48.42, except that the court
shall make findings of fact relating to whether the child or unborn
child is in need of protection or services which can be ordered by
the court. In cases alleging a child to be in need of protection or
services under s. 48.13 (11), the court may not find that the child
is suffering emotional damage unless a licensed physician special-
izing in psychiatry or a licensed psychologist appointed by the
court to examine the child has testified at the hearing that in his or
her opinion the condition exists, and adequate opportunity for the
cross—examination of the physician or psychologist has been
afforded. Thejudge may use the written reports if the right to have
testimony presented is voluntarily, knowingly and intelligently
waived by the guardian ad litem or legal counsel for the child and
the parent or guardian. In cases alleging a child to be in need of
protection or services under s.48.13 (1 Imj or an unborn child to
be in need of protection or services under s. 48.133, the court may
not find that the child or the expectant mother of the unborn child
is in need of treatment and education for needs and problems
related to the use or abuse of alcohol beverages, controlled sub-
stances or controlled substance analogs and its medical, personal,
family or social effects unless an assessment for alcohol and other
drug abuse that conforms to the criteria specified under s. 48.547
(4) has been conducted by an approved treatment facility.

(7) (a) At the close of the fact—finding hearing, the court shall
set a date for the dispositional hearing which allows a reasonable
time for the parties to prepare but is no more than 10 days after the
fact-finding hearing for a child in secure custody and no more
than 30 days after the fact-finding hearing for a child or expectant
mother who is not held in secure custody. If all parties consent,
the court may immediately proceed with a dispositional hearing.

(bj If it appears to the court that disposition of the case may
include placement of the child outside the child’s home, the court
shall order the child’s parent to provide a statement of income,
assets, debts and living expenses to the court or the designated
agency under s. 48.33 (1j at least 5 days before the scheduled date
of the dispositional hearing or as otherwise ordered by the court.
The clerk of court shall provide, without charge, to any parent
ordered to provide a statement of income, assets, debts and living
expenses a document setting forth the percentage standard estab-
lished by the department of workforce developmentunder s. 49.22
(9) and the manner of its application established by the department
of health and family scrvicesunder s. 46.247 and listing the factors
that a court may consider under s. 46.10 (14) (c).

(c) If the court orders the child’s parent to provide a statement
of income, assets, debts and living expenses to the court or if the
court orders the child’s parent to provide that statement to the des-
ignated agency under s. 48.33 (1) and that designated agency is
not the county department or, in a county having a population of
500,000 or more, the department, the court shall also order the
child’s parent to provide that statement to the county department
or, in a county having a population of 500,000 or more, the depart-
ment at least 5 days before the scheduled date of the dispositional
hearing or as otherwise ordered by the court. The county depart-
ment or, in a county having a population of 500,000 or more, the
department shall provide, without charge, to the parent a form on
which to provide that statement, and the parent shall provide that
statement on that form. The county department or, in a county
having a population of 500,000 or more, the department shall use
the information provided in the statement to determine whether
the department may claim federal foster care and adoption assis-
tance reimbursement under 42 USC 670 to 679a for the cost of
providing care for the child.

History: 1977c. 354,447; 1979c. 32 5.92 (13); 1979c. 300, 331, 355, 357, 359;
1983 a. 197;1985 a. 262 5. 8; 1987a. 339; 1993 a. 481; 1995a. 77,275404,448;
1997a. 3, 35, 292; 1999 a. 103;2001 a. 105.

As amatter ofjudicial administration, the supreme court mandates procedures for
withdrawal of a juvenile’sjury demand. In Interest of N.E. 122 Wis. 2d 198, 361
N.W.2d 693 (1985).

A fact—finding hearing under sub. (1) was not closed until the court ruled on a
motion to set aside the verdict. In Interest of C.M.L. 157 Wis. 2d 152, 458 N.W.2d
573(Ct. App. 1990).

A child’s need for protection or services should be determined as of the date the
petition is filed. Children can be adjudicated in need of protection or services when
divorced parents have joint custody, one parent committed acts proscribed by s. 48.13
(10). and at the time of the hearing the other can provide the necessary care for the
children. Statev. Gregory L.S. 2002 W1 App 101, Wis.2d ___, 643 N.W.2d 890.

48.315 Delays, continuances and extensions. (1) The
following time periods shall be excluded in computing time
requirements within this chapter:

(a) Any period of delay resulting from other legal actions con-
cerning the child or the unborn child and the unborn child’s expec-
tant mother, including an examination under s. 48.295 or a hearing
related to the mental condition of the child, the child’s parent,
guardian or legal custodian or the expectant mother, prchearing
motions, waiver motions and hearings on other matters.

(b) Any period of delay resulting from a continuance granted
at the request of or with the consent of the child and his or her
counsel or of the unborn child by the unborn child’s guardian ad
litem.

) d(c) Any period of delay caused by the disqualification of a
judge.

(dj Any period of delay resulting from a continuance granted
at the request of the representative of the public under s. 48.09 if
the continuance is granted because of the unavailability of evi-
dence material to the case when he or she has exercised due dili-
gence to obtain the evidence and there are reasonable grounds to
believe that the evidence will be available at the later date, or to
allow him or her additional time to prepare the case and additional
time isjustified because of the exceptional circumstances of the
case.

(ej Any period of delay resulting from the imposition of a con-
sent decree.

(f) Any period of delay resulting from the absence or unavail-
ability of the child or expectant mother.

(fm) Any period of delay resulting from the inability of the
court to provide the child with notice of an extension hearing
under s. 48.365 due to the child having run away or otherwise hav-
ing made himself or herself unavailable to receive that notice.

(9) A reasonable period of delay when the child isjoined ina
hearing with another child as to whom the time for a hearing has
not expired under this section if there is good cause for not hearing
the cases separately.

(h) Any period of delay resulting from the need to appoint a
qualified interpreter.
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{1m) Subsection (I) (@), (d), (e) and (g) does not apply to pro-
ceedings under s. 48.375 (7).

(2) A continuance shall be granted by the court only upon a
showing of good cause in open court or during a telephone confer-
ence under s. 807.13 on the record and only for so long as is neces-
sary, taking into account the request or consent of the district attor-
ney or the parties and the interest of the public in the prompt
disposition of cases.

(2m) (a) No continuance or extension of a time limit specified
in this chapter may be granted and no period of delay specified in
sub. (1) may be excluded in computing a time requirement under
this chapter if the continuance, extension, or exclusion would
result in any of the following:

1. The court making an initial finding under s. 48.21 (5) (b)
1.,48.355 (2) (b) 6., or 48.357 (2v) (a) 1. that reasonable efforts
have been made to prevent the removal of the child from the home,
while assuring that the child’s health and safety are the paramount
concerns, or an initial finding under s. 48.21 (5) (b) 3., 48.355 (2)
(b) 6r., or 48.357 (2v) (a) 3. that those efforts were not required to
be made because a circumstance specified in s.48.355 (2d) (b) 1.
to 5. applies, more than 60 days after the date on which the child
was removed from the home.

2. The court making an initial finding under s. 48.38 (5m) that
the agency primarily responsible for providing services to the
child has made reasonable efforts to achieve the goals of the
child’s permanency plan more than 12 months after the date on
which the child was removed from the home or making any subse-
quent findings under s. 48.38 (5m) as to those reasonable efforts
more than 12 months after the date of a previous finding as to those
reasonable efforts.

(b) Failure to comply with any time limit specified in par. (a)
does not deprive the court of personal or subject matter jurisdic-
tion or of competency to exercise that jurisdiction. If a party does
not comply with a time limit specified in par. (a), the court, while
assuring the safety of the child, may dismiss the proceeding with
or without prejudice, release the child from custody, or grant any
other relief that the court considers appropriate.

History: 1977c. 354: Sup. Ct. Order, 141 Wis. 2d xiii (1987); 1987 a. 403; 1991
a. 263; 1993a. 98; 1997a. 292; 2001 a. 16. 109.

A trial court’s sua sponte adjournment of a fact—finding hearing beyond the 30-day
limit due to a congested calendar constituted good cause under sub. (2) when the
adjournment order was entered within the 30-day period. In Matter of J.R. 152 Wis,
2d 598,449 N.w.2d 52 (Ct. App. 1989).

A court loses competence to exercise jurisdiction to extend an order when the hear-
ing is not held within the 30-day period under s. 48.365 (6): the 30--day period may

not he expanded by a continuance under s. 48.3 15and the court’s loss of competence
cannot be waived. In Interest of B.IN. 162 Wis. 2d 635.469 N.W.2d 845 (1991},

The period under sub. {1} {¢} includes the time required to assign the new judge,
send m'y required notices, notify the parties, and arrange for time on the court‘s calen-
dar; applicable time limits for plea hearings apply after the assignment of the new
judge, In Interest of Joshua M.\W. 179 Wis, 2d 335,507 % 2 141 (Ct. App. 1993).

Under sub. (2), “on the record does not require reporting hy a court reporter. A
clerk’s minutes satisfy the requirement. Waukesha County v. Darlene R. 201 Wis. 2d
633, 549 N.W.2d 489 (Ct. App. 1996).

The benefits of a pretrial are universally recognized by bench sl bar such that a
court need not specify the factors supporting “good cause” for a continuance of the
time limits under sub. (2). Waukeslia County v. Darlene R. 201 Wis. 2d 633, 539
N.W.2d 489 (Ct. App. 19961.

Under sub. (1) (a). the time limits are tolled for an examination of a parent under

s. 48.295. Waukesha County v. Darlene R. 201 Wis. 2d 633, 549 N.W.2d 489 (Ct.
App. 1996).
The general time requirements of sub. (2) control all extensions of time under ch.
48, There are no provisions for waiver of time limits. and the only provisions for
delays, continuances, and extensions are under this section. State v. April O.2000
W1 App 70,233 Wis. 2d 663.607 N.W.2d 927.

48.317 Jeopardy. Jeopardy attaches:
(D In atrial to the court, when a witness is sworn.

(2 n ajury trial, when the jury selection is completed and the

jury sworn.
History: 1977c. 354.

48.32 Consentdecree. (1) (a) At any time after the filing
of a petition for a proceeding relating to s. 48.13 or 48.133 and
before the entry ofjudgment, the judge or a circuit court commis-
sioner may suspend the proceedings and place the child or expec-

tant mother under supervision in the home or present placement
of the child or expectant mother. The court may establish terms
and conditions applicable to the child and the child’s parent,
guardian or legal custodian, to the child expectant mother and her
parent, guardian or legal custodian or to the adult expectant
mother, including the condition specified in sub. (1b). The order
under this section shall be known as a consent decree and must be
agreed to by the child if 12years of age or older, the parent, guard-
ian or legal custodian, and the person filing the petition under s.
48.25; by the child expectant mother, her parent, guardian or legal
custodian, the unborn child by the unborn child’s guardian ad
litem and the person filing the petition under s. 48.25; or by the
adult expectant mother, the unborn child by the unborn child’s
guardian ad litem and the person filing the petition under s. 48.25.
The consent decree shall be reduced to writing and given to the
parties.

(b) 1. If at the time the consent decree is entered into the child
is placed outside the home under a voluntary agreement under s.
48.63 or is otherwise living outside the home without a court order
and if the consent decree maintains the child in that placement or
other living arrangement, the consent decree shall include a find-
ing that placement of the child in his or her home would be con-
trary to the welfare of the child: a finding as to whether the county
department, the dcpartment, in a county having a population of
500,000 or more, or the agency primarily responsible for provid-
ing services to the child has made reasonable efforts to prevent the
removal of the child from the home, while assuring that the child’s
health and safety are the paramount concerns, unless the judge or
circuit court commissioner finds that any of the circumstances
specified in s. 48.355 (2d) (b) 1.to 5. applies, and a finding as to
whether the county department, department, or agency has made
reasonable efforts to achieve the goal of the child’s permanency
plan, unless return of the child to the home is the goal of the perma-
nency plan and the judge or circuit court commissioner finds that
any of the circumstances specified in s. 48.355 (2d) (b) 1. to 5.
applics.

2. Ifthe judge or circuit court commissioner finds that any of
the circumstances specified in s. 48.355 (2d) (b) 1.to 5. applies
with respect to a parent, the consent decree shall include a deter-
mination that the county department, department, in a county hav-
ing a population of 500,000 or more, or agency primarily respon-
sible for providing services under the conscnt decree is not
required to make reasonable efforts with respect to the parent to
make it possible for the child to return safely to his or her home.

3. The judge or circuit court commissioner shall make the
findings specified in subds. 1. and 2. on a case—by—case basis
based on circumstances specific to the child and shall document
or reference the specific information on which those findings are
based in the consent decree. A consent decree that merely refer-
ences subd. 1. or 2. without documenting or referencing that spe-
cific information in the consent decree or an amended consent
decree that retroactively corrects an earlier consent decree that
does not comply with this subdivision is not sufficient to comply
with this subdivision.

(c) 1. Ifthejudge or circuit court commissioner finds that any
of the circumstances specified in s.48.355 (2d) {b) 1.to 5. applies
with respect to a parent, the judge or circuit court commissioner
shall hold a hearing within 30 days after the date of that finding
to detennine the permanency plan for the child. If a hearing is held
under this subdivision, the agency responsible for preparing the
permanency plan shall file the permanency plan with the court not
less than 5 days before the date of the hearing.

2. If a hearing is held under subd. 1., at least 10 days before
the date of the hearing the court shall notify the child, any parent.
guardian, and legal custodian of the child, and any foster parent,
treatment foster parent, or other physical custodian described in
s. 48.62 (2) of the child of the time, place, and purpose of the hear-

ing.
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3. The court shall give a foster parent, treatment foster parent,
or other physical custodian described in s.48.62 (2) who is noti-
fied of a hearing under subd. 2. an opportunity to be heard at the
hearing by permitting the foster parent, treatment foster parent, or
other physical custodian to make a written or oral statement dur-
ing the hearing, or to submit a written statement prior to the hear-
ing, relevant to the issues to be determined at the hearing. A foster
parent, treatment foster parent, or other physical custodian who
receives a notice of a hearing under subd. 2. and an opportunity
to be heard under this subdivision does not become a party to the
proceeding on which the hearing is held solely on the basis of
receiving that notice and opportunity to be heard.

{1b) Thejudge or a circuit court commissioner may, as a con-

dition under sub. (1), request a court--appointed special advocate
program to designate a court—appointed special advocate for the
child to perform the activities specified in s. 48.236 (3) that are
authorized in the memorandum of understanding under s. 48.07
(5) (@). A court--appointed special advocate designated under this
subsection shall have the authority specified in s. 48.236 (4) that
is authorized in the memorandum of understanding under s. 48.07
(5) al.
. (2) (a) A consent decree shall remain in effect up to 6 months
unless the child, parent, guardian, legal custodian or expectant
mother is discharged sooner by the judge or circuit court commis-
sioner.

(c) Upon the motion of the court or the application of the child,
parent, guardian, legal custodian, expectant mother, unborn child
by the unborn child’s guardian ad litem, intake worker or any
agency supervising the child or expcctant mother under the con-
sent decree, the court may, after giving notice to the parties to the
consent decree, their counsel or guardian ad litem and the court-
appointed special advocate for the child, if any, extend the decree
for up to an additional 6 months in the abscncc of objection to
extension by the parties to the initial consent decree. If the child,
parent, guardian, legal custodian, cxpectant mothcr or unborn
child by the unborn child’s guardian ad litem objects to the exten-
sion, the judge shall schedule a hearing and make a determination
on the issue of extension. An extension under this paragraph of
a consent decree relating to an unborn child who is alleged to be
in need of protection or services may be granted after the child is
born.

(3) If, prior to discharge by the court, or the expiration of the
consent decree, the court finds that the child, parent, guardian,
legal custodian or expectant mother has failed to fulfill the express
terms and conditions of the consent decree or that the child or
expectant mother objects to the continuation of the consent
decree, the hearing under which the child or expectant mother was
placed on supervision may be continued to conclusion as if the
consent decree had never been entered.

(5) A court which, under this section, elicits or examines
information or material about a child or an expectant mother
which would be inadmissible in a hearing on the allegations of the
petition may not, over objections of one of the parties, participate
in any subsequent proceedings if any of the following applies:

(&) The court refuses to enter into a consent decree and the
allegations in the petition remain to b decided in a hearing at
which one of the parties denies the allegations forming the basis
for a child or unborn child in need of protection or services peti-
tion.

(b) A consent decree is granted but the petition under s. 48.13
or 48.133 is subsequently reinstated.

(6) Thejudge or circuit court commissioner shall inform the
child and the child’s parent, guardian or legal custodian, or the
adult expectant mother, in writing, of the right of the child or
expcctant mothcer to object to the continuation of the consent
decree under sub. (3) and the fact that the hearing under which the
child or expectant mother was placed on supervision may be con-

tinued to conclusion as if the consent decree had never been

entered.
History: 1977c.354; 1985a. 311; 1987 a. 27, 285, 339; 1991a. 213, 253, 315;
1993 a. 98; 1995a, 24, 77, 448; 1997 a. 292; 1999a. 149; 2001 a. 61. 109.

A finding that a consent decree has been violated must be made before the consent
decree expires. Filing a motion to vacate the consent decree prior to its expiration
does not extend the tenn of the decree and does not prevent the automatic dismissal
of the original petition upon the expiration of the decree. Interest of Leif E-r. & Nora
M.S.189 Wis. 2d 480, 526 N.W.2d 275 (Ct. App. 1994).

SUBCHAPTER VI
DISPOSITION

48.33 Court reports. (1) RerorT REQUIRED. Before the dis-
position of a child or unborn child adjudged to be in need of
protection or services the court shall designate an agency, as
defined in s. 48.38 (1) (a), to submit a report which shall contain
all of the following:

(a) The social history of the child or of the expectant mother
of the unborn child.

(b) A recommended plan of rehabilitation or treatment and
care for the child or expectant mother which is based on the inves-
tigation conducted by the agency and any report resulting from an
examination or assessment under s. 48.295, which employs the
least restrictive means available to accomplish the objectives of
the plan, and, in eases of child abuse or neglect or unborn child
abuse, which also includes an assessment of risks to the physical
safety and physical health of the child or unborn child and a
description of a plan for controlling the risks.

(c) A description of the specific services or continuum of ser-
vices which the agency is recommending that the court order for
the child or family or for the expectant mother of the unborn child,
the persons or agencies that would be primarily responsible for
providing those services, the identity of the person or agency that
would provide case management or coordination of services, if
any, and, in the case of a child adjudged to be in need of protection
or services, whether or not the child should receive an integrated
service plan.

(d) A statement of the objectives of the plan, including any
behavior changes desired of the child or expectant mothcr and the
academic, social and vocational skills needed by the child or the
expectant mother.

(c) A plan forthe provision of educational services to the child,
prepared after consultationwith the staff of the school in which the
child is enrolled or the last school in which the child was enrolled.

(f) If the agency is recommending that the court order the
child’s parent, guardian or legal custodian or the expectant mother
to participate in mental health treatment, anger management, indi-
vidual or family counseling or parent or prenatal development
training and education, a statement as to the availability of those
services and as to the availability of funding for those services.

(2) HOME PLACEMENT REPORTS. A report recommending that
the child remain in his or her home or that the expectant mother
remain in her home may be presented orally at the dispositional
hearing if all parties consent. A report that is presented orally shall
be transcribed and made a part of the court record.

(4) OTHER OUT-OF-HOME PLACEMENTS. A report recommend-
ing placement of an adult expectant mother outside of her home
shall be in writing. A report recommending placement of a child
in a foster home, treatment foster home, group home, or residen-
tial care center for children and youth or in the home of a relative
other than a parent shall be in writing and shall include all of the
following:

(a) A permanency plan prepared under s. 48.38.

(b) A recommendation for an amount of child support to be
paid by either or both of the child’s parents or for referral to the
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county child support agency under s. 59.53 (5) for the establish-
ment of child support.

(c) Specific information showing that continued placement of
the child in his or her home would be contrary to the welfare of the
child, specific information showing that the county department,
the department, in a county having a population of 500,000 or
more, or the agency primarily responsible for providing services
to the child has made reasonable efforts to prevcnt the removal of
the child from the home, while assuring that the child’s health and
safety are the paramount concerns, unless any of the circum-
stances specified in s. 48.355 (2d) (b) 1. to 5. applies, and specific
information showing that the county department, department, or
agency has made reasonable efforts to achieve the goal of the
child’s permanency plan, unless return of the child to the home is
the goal of the permanency plan and any of the circumstances spe-
cified ins. 48.355 (2d) (b) 1.to 5. applies.

(4m) SUPPORT RECOMMENDATIONS: INFORMATION TO PARENTS.
In making a recommendation for an amount of child support under
sub. (4), the agency shall consider the factors that the court consid-
ers under s. 46.10 (14) (c) for deviation from the percentage stan-
dard. Prior to the dispositional hearingunder s. 48.335, the agency
shall provide the child’s parent with all of the following:

(a) A copy of its recommendation for child support.

(b) A written explanation of how the parent may request that
the court modify the amount of child supportunder s. 46.10 (14)
(cl

(c) A written explanation of how the parent may request a revi-
sion under s. 48.363 in the amount of child support ordered by the
court under s. 48.355 (2) (b) 4.

(5) IDENTITY OF FOSTER PARENT OR TREATMENT FOSTER PARENT;
CONFIDENTIALITY. If the report recommends placement in a foster
home or a treatment foster home, and the name of the foster parent
or treatment foster parent is not available at the time the report is
filed, the agency shall provide the court and the child’s parent or
guardian with the name and address of the foster parent or treat-
ment foster parent within 21 days after the dispositional order is
entered, except that the court may order the information withheld
from the child’sparent or guardian if the court finds that disclosure
would result in imminent danger to the child or to the foster parent
or treatment foster parent. After notifying the child’s parent or
guardian, the court shall hold a hearing prior to ordering the infor-
mation withheld.

History: 1977 c. 354; 1979c. 300; 1983a. 399; 1987a. 37.339; 1989a. 31, 41,
107; 1993a.377. 385, 446, 481; 1995a.27, 77, 201; 1997a.27.292: 2001 a. 59.109.
Cross Reference: See also s. HFS 58.04. Wis. adm. code.

48.335 Dispositional hearings. (1)rhe court shall con-
duct a hearing to determine the disposition of a case in which a
child is adjudged to be in need of protection or services under s.
48.13 or an unborn child is adjudged to bz in need of protection
or services under s. 48.133.

(3) At hearings under this section, any party may present evi-
dence relevant to the issue of disposition, including expert testi-
mony, and may make alternative dispositional recommendations.

(3g) At hearings under this section, if the agency, as defined
in 5.48.38 (1) (a), is recommending placement of the child in a fos-
ter home, treatment foster home, group home, or residential care
center for children and youth or in the home of arelative other than
a parent, the agency shall present as evidence specific information
showing that continued placement of the child in his or her home
would be contrary to the welfare of the child, specific information
showing that the county department, the department, in a county
having a population of 500,000 or more. or the agency primarily
responsible for providing services to the child has made reason-
able efforts to prcvent the removal of the child from the home,
while assuring that the child’s health and safety are the paramount
concerns, unless any of the circumstances specified in s. 48.355
(24d) (b) 1.to 5. applies, and specific information showing that the
county department, department, or agency has made reasonable
efforts to achieve the goal of the child’s permanency plan, unless

return of the child to the home is the goal of the permanency plan
and any of the circumstances specified in s. 48.355 (2d) (b) 1. to
5. applies.

(3r) Athearings under this section, a parent of the child may
present evidence relevantto the amount of child support to be paid
by either or both parents.

(4) At hearingsunder this section, s.48.357, 48.363 or 48.365,
on the request of any party, unless good cause to the contrary is
shown, the court may admit testimony on the record by telephone
or live audiovisual means, if available, under s. 807.13 (2). The
request and the showing of good cause may be made by telephone.

(5) At the conclusion of the hearing, the court shall make a dis-

positional order in accordance with s. 48.355.

History: 1977 c. 354: 1979c. 300, 331, 359; Sup. Ct. Order, 141 Wis. 2d xiii
(1987); 1993a. 98,481; 1995a. 77; 1997 a. 252,292; 2001 a. 109,

Judicial Council Note, 1988: Sub. (4) allows the court to admit testimony on the
record by telephone or live television at hearings on disposition, revision and exten-
sion of orders, or change of placement, on requizs of any party, unless good cause is
shown. [R& Order effectiveJan. 1, 1988}

The petitioner bears the burden of proof by the greater weight of the credible evi-
dence for purposes of dispositional and extension hearings. In Interest of T.M.S.152
Wis. 2d 345, 448 N.W.2d 282 (Ct. App. 1989).

48.345 Disposition of child or unborn child of child
expectant mother adjudged in need of protectionor ser-
vices. Ifthejudge finds that the child is in need of protection or
services or that the unborn child of a child expectant mother is in
need of protection or services, thejudge shall enter an order decid-
ing one or more of the dispositions of the case as provided in this
section under a care and treatment plan, except that the order may
not place any child not specifically found under chs. 46, 49, 51,
115 and 880 to be developmentally disabled, mentally ill or to
have a disability specified in s. 115.76 (5) in facilities which exclu-
sively treat those categories of children and the court may not
place any child expectant mother of an unborn child in need of
protection or services outside of the child expectant mother‘s
home unless the court finds that the child expectant mother is
refusing or has refused to accept any alcohol or other drug abuse
services offered to her or is not making or has not made a good
faith effort to participate in any alcohol or other drug abuse ser-
vices offered to her. The dispositions under this section are as fol-
lows:

(1) Counsel the child or the parent, guardian or legal custo-
dian.

(2) Place the child under supervision of an agency, the depart-
ment, if the department approves, or a suitable adult, including a
friend of the child, under conditions prescribed by the judge
including reasonable rules for the child’s conduct, designed for
the physical, mental and moral well-being and behavior of the
child and, if applicable, for the physical well-being of the child’s
unborn child.

(2m) Place the child in the child’s home under the supervision
of an agency or the department, if the department approves, and
order the agency or department to provide specified services to the
child and the child’s family, which may include but are not limited
to individual, family or, group counseling, homemaker or parent
aide services, respite care: housing assistance, day care parent
skills training or prenatal development training or education.

(2r) Place the child as provided in sub. (2) or (2m) and, in addi-
tion, request a court--appointed special advocate program to des-
ignate a court--appointedspecial advocate for the child to perform
the activities specified in s. 48.236 (3) that are authorized in the
memorandum of understanding under s. 48.07 (5) (a). A court-
appointed special advocate designated under this subsection shall
have the authority specified in s. 48.236 (4) that is authorized in
the memorandum of understanding under s. 48.07 (5) (a).

(3) Designate one of the following as the placement for the
child:

(a) The home of a parent or other relative of the child, except
that the judge may not designate the home of a parent or other rela-
tive of the child as the child‘s placement if the parent or other rela-




tive has been convicted under s. 940.01 of the first—degree inten-
tional homicide, or under s. 940.05 of the 2nd-degree intentional
homicide, of a parent of the child, and the conviction has not been
reversed, set aside or vacated, unless the judge determines by clear
and convincing evidence that the placement would be in the best
interests of the child. Thejudge shall consider the wishes of the
child in making that determination.

(b) The home of a person who is not required to be licensed if
placement is for less than 30 days, except that the judge may not
designate the home of a person who is not required to be licensed
asthe child’s placement if the person has been convicted under s.
940.01 of the first-degree intentional homicide, or under s. 940.05
of the 2nd—degree intentional homicide, of a parent of the child,
and the conviction has not been reversed, set aside or vacated,
unless thejudge determines by clear and convincing evidence that
the placementwould be in the best interestsof the child. Thejudge
shall consider the wishes of the child in making that determina-
tion.

(c) A foster home or treatment foster home licensed under s.
48.62 or a group home licensedunder s. 48.625.

(cm) A group home described in s. 48.625 (Im) if the child is
at least 12years of age, is a custodial parent, as defined in s. 49.141
(1) (b), or an expectant mother, is receiving inadequate carc, and
is in need of a safe and structured living arrangement.

(d) A residential treatment center operated by a child welfare
agency licensed under s. 48.60.

(4) If it is shown that the rehabilitation or the trcatnient and
care of the child cannot be accomplished by means of voluntary
consent of the parent or guardian, transfer legal custody to any of
the following:

(a) A relative of the child.

(b) The county department in a county having a population of
less than 500,000.

(bm) The department in a county having a population of
500,000 or more.

(c) A licensed child welfare agency.

(6) (a) If the child is in need of special treatment or care. as
identified in an evaluation under s. 48.295 and the report under s.
48.33, thejudge may order the child’sparent to provide the special
treatment or care. If the parent failsor is financially unable to pro-
vide the special treatment or care, the judge may order an
appropriate agency to provide the special treatment or care
whether or not legal custody has been taken from the parents. If
ajudge orders a county department under s. 51.42 or 51.437 to
provide special treatment or care under this paragraph, the provi-
sion of that special treatment or carc shall be subject to conditions
specified in ch. 51. An order of special treahnent or care under this
paragraph may not include an order for the administration of psy-
chotropic drugs.

(b) Payment for the special treatment or care that relates to
alcohol and other drug abuse services ordered under par. (a) shall
be in accordance with s. 48.361.

(c) Payment for servicesprovided under ch. 51 that are ordered
under par. (a), other than alcohol and other drug abuse services,
shall be in accordance with s. 48.362.

(6m) If the report prepared under s. 48.33 (1) recommends
that the child is in need of an integrated service plan and if an inte-
grated service program under s. 46.56 has been established in the
county, the judge may order that an integrated service plan be
developed and implemented.

(10) SUPERVISED INDEPENDENT LIvi%z (a) The judge may
order that a child, on attaining 17years of age, be allowed to live
independently, either alone or with friends, under such supervi-
sion as the judge deems appropriate.

(b) If the plan for independent living cannot be accomplished
with the consent of the parent or guardian, the judge may transfer
custody of the child as provided in sub. {4} (a) to (c).

(c) Thejudge may order independent living as a dispositional
alternative only upon a showing that the child is of sufficient
maturity and judgment to live independently and only upon proof
of a reasonable plan for supervision by an appropriate person or
agency.

(12) EDUCATION PROGRAM. (&) Except as provided in par. (d),
the judge may order the child to attend any of the following:

1. A nonresidential educational program, including a pro-
gram for children at risk tinder s. 118.153, provided by the school
district in which the child resides.

2. Pursuant to a contractual agreement with the school district
in which the child resides, a nonresidential educational program
provided by a licensed child welfare agency.

3. Pursuant to a contractual agreement with the school district
in which the child resides, an educational program provided by a
private, nonprofit, nonsectarian agency that is located in the
school district in which the child resides and that complies with
42 USC 2000d.

4. Pursuant to a contractual agreement with the school district
in which the child resides, an educational program provided by a
technical college district located in the school district in which the
child resides.

(b) The judge shall order the school board to disclose the
child’s pupil records, as defined under s. 118.125 (1) (d), to the
county dcpartment, dcpartment, in a county having a population
of 500,000 or more, or licensed child welfare agency responsible
for supervising the child, as necessary to determine the child’s
compliance with the order under par. (a).

(c) The judge shall order the county department. department,
in a county having a population of 500,000 or more, or licensed
child welfare agency responsible for supervising the child to dis-
close to the school board, technical college district board or pri-
vate, nonprofit, nonsectarian agency which is providing an educa-
tional program undcr par. (a) 3. records or information about the
child, as necessary to assure the provision of appropriate educa-
tional services under par. (a).

(d) This subsection does not apply to a child with a disability,
as defined under s. 115.76 (5).

(13) ALCOHOL OR DRUG TREATMENT OK EDUCATION. (a) If the
report prepared under s. 48.33 (1) recommends that the child is in
need of treatment for the use or abuse of alcohol beverages, con-
trolled substances or controlled substance analogs and its medical,
personal, family or social effects, the court may order the child to
enter an outpatient alcohol and other drug abuse treatment pro-
gram at an approved treatment facility. The approved treatment
facility shall, under the terms of a service agreement between the
approved treatment facility and the county in a county having a
population of less than 500.000 or the dcpartment in a county hav-
ing a population of 500,000 or more, or with the written informed
consent of the child or the child’s parent if the child has not
attained the age of 12, report to the agency primarily responsible
for providing services to the child as to whether the child is coop-
erating with the treahnent and whether the treatment appears to be
effective.

(b) If the report prepared under s. 48.33 (1) recommends that
the child is in need of education relating to the use of alcohol bev-
erages, controlled substances or controlled substance analogs, the
court may order the child to participate in an alcohol or other drug
abuse education program approved by the court. The person or
agency that provides the education program shall, under the terms
of a service agreement between the education program and the
county in a county having a population of less than 500,000 or the
department in a county having a population of 500,000 or more,
or with the written informed consent of the child or the child’s par-
cnt if the child has not attained the age of 12, report to the agency
primarily responsible for providing services to the child about the
child’s attendance at the program.
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(c) Payment for the court ordered treatment or education under
this subsection in counties that have an alcohol and other drug
abuse program under s. 48.547 shall be in accordance with s.
48.361.

(14) (a) If, based on an evaluation under s. 48.295 and the
report under s. 48.33, the judge finds that the child expectant
mother of an unborn child in need of protection or servicesis in
need of inpatient treatment for her habitual lack of self—control in
the use of alcohol, controlled substances or controlled substance
analogs, exhibited to a severe degree, that inpatient treatment is
appropriate for the child expectant mother’s needs and that inpa-
tient treatment is the least restrictive treatment consistent with the
child expectant mother’s needs, the judge may order the child
expectant mother to enter an inpatient alcohol or other drug abuse
treatment program at an inpatient facility, as defined in s. 51.01
(10). The inpatient facility shall, under the terms of a service
agreement between the inpatient facility and the county in a
county having a population of less than 500,000 or the department
in a county having a population of 500,000 or more, or with the
written and informed consent of the child expectant mother or the
child expectant mother’s parent if the child expectant mother has
not attained the age of 12, report to the agency primarily responsi-
ble for providing services to the child expectant mother as to
whether the child expectant mother is cooperating with the treat-
ment and whether the treatment appears to be effective.

(b) Payment for any treatment ordered under par. (a) shall be
in accordance with s. 48.361.

(15) If it appears that an unborn child in need of protcction or
services may be born during the period of the dispositional order,
the judge may order that the child, when born, be provided with
any services or care that may be ordered for a child in need of
protection or scrvices under this section.

Histnry: 1971c. 125; 1977 c. 354; 1979 ¢. 300: 1987 a. 285; 1989 a. 31, 107: 1993
a.363,377,385,491; 1995a. 27; 1995a. 77 ss. 235 to 237, 239, 241, 249, 250, 257
10 263: 1995 a. 225,438; 19973. 27, 80, 164, 292; 1999 a. 9, 149: 2001 a. 39, 69.

48.347 Dispositionof unborn child of adult expectant
mother adjudged in need of protection or services. Ifthe
judge finds that the unborn child of an adult expectant mother is
in need of protcction or services, the judge shall enter an order
deciding one or more of the dispositions of the case as provided
in this section under a care and treatment plan, except that the
order may not place any adult expectant mother of an unborn child
not specifically found under ch. 51, 55 or 880 to be developmen-
tally disabled or mentally ill in a facility which exclusively treats
those categories of individuals and the court may not place any
adult expectant mother of an unborn child in need of protection or
services outside of the adult expectant mother’s home unless the
court finds that the adult expectant mother is refusing or has
refused to accept any alcohol or other drug abuse services offered
to her or is not making or has not made a good faith effort to partic-
ipate in any alcohol or other drug abuse services offered to her.
If the judge finds that the unborn child of a child expectant mother
is in need of protection or services, the judge shall enter an order
deciding one or more of the dispositions of the case as provided
in s. 48.345 under a care and treatment plan. The dispositions
under this section are as follows:

(1 XCoUNSELING. Counsel the adult expectant mother.

(2) Sueervision. Place the adult expectant mother under
supervision of the county department, the department. if the
department approves, or a suitable adult, including an adult rela-
tive or friend of the adult expectant mother, under conditions pre-
scribed by the judge including reasonable rules for the adult
expectant mother’s conduct, designed for the physical well-being
of the unborn child. An order under this paragraph may include
an order to participate in mental health treatment, anger manage-
ment, individual or family counseling or prenatal development
training or educationand to make a reasonable contribution, based
on ability to pay, for the cost of those services.

(3) PLacemenT. Designate one of the following as the place-
ment for the adult expectant mother:

(a) The home of an adult relative or friend of the adult expec-
tant mother.

(b) A community-based residential facility, as defined in s.
50.01 (1g).

(4) SPECIAL TREATMENT OR CARE. (a) If the adult expectant
mother is in need of special treatment or care. as identified in an
evaluation under s. 48.295 and the report under s. 48.33, thejudge
may order the adult expectant mother to obtain the special treat-
ment or care. If the adult expectant mother fails or is financially
unable to obtain the special treatment or care, thejudge may order
an appropriate agency to provide the special treatment or care. If
a judge orders a county department under s. 51.42 or 51.437 to
provide special treatment or care under this paragraph, the provi-
sion of that special treatment or care shall be subject to conditions
specified in ch. 51. An order of special treatmentor care under this
paragraph may not include an order for the administration of psy-
chotropic drugs.

(b) Payment for any special treatment or care that relates to
alcohol and other drug abuse services ordered under par. (a) shall
bc in accordance with s. 48.361.

(c) Payment for any services provided under ch. 51 that arc
ordered under par. (a), other than alcohol and other drug abuse ser-
vices, shall be in accordance with s. 48.362.

(5) ALCOHOL OR DRUG TREATMENT OR EDUCATION. (a) If the
report prepared under s. 48.33 (1) recommends that the adult
expectant mother is in need of treatment for the use or abuse of
alcohol beverages, controlled substances or controlled substance
analogs and its medical, personal, family or social effects, the
court may order the adult expectant mother to enter an outpatient
alcohol and other drug abuse treatmcnt program at an approved
treatment facility. The approved treatment facility shall, under the
terms of a service agreement between the approved treatment
facility and the county in a county having a population of less than
500,000 or the department in a county having a population of
500,000 or more, or with the written informed consent of the adult
expectant mother, report to the agency primarily responsible for
providing services to the adult expectant mother as to whether the
adult expectant mother is cooperating with the treatment and
whether the treatment appears to be effective.

(b) If the report prcparcd under s. 48.33 (1) recommends that
the adult expectant mother is in need of education relating to the
use of alcohol beverages, controlled substances or controlled sub-
stance analogs, the court may order the adult expectant mother to
participate in an alcohol or other drug abuse education program
approved by the court. The person or agency that provides the
education program shall, under the terms of a service agreement
between the education program and the county in a county having
a population of less than 500,000 or the departtncnt in a county
having a population of 500,000 or more, or with the written
informed consent of the adult expectant mother, report to the
agency primarily responsible for providing services to the adult
expectant mother about the adult expectant mother’s attendance
at the program.

(c) Payment for any treatment or education ordered under this
subsection in counties that have an alcohol and other drug abuse
program under s. 48.547 shall be in accordance with s. 48.361.

(6) INPATIENT ALCOHOL OK DRUG TREATMENT. (a) If, based on
an evaluation under s. 48.295 and the report under s. 48.33, the
judge finds that the adult expectant mother is in need of inpatient
treatment for her habitual lack of self-control in the use of alcohol,
controlled substances or controlled substance analogs, exhibited
to a severe degree, that inpatient treatment is appropriate for the
adult expectant mother’s needs and that inpatient treatment is the
least restrictive treatment consistent with the adult expectant
mother’s needs, the judge may order the adult expectant mother
to enter an inpatient alcohol or other drug abuse treatment pro-
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gram at an inpatient facility, as defined in s.51.01 (1 0). The inpa-
tient facility shall, under the terms of a service agreement between
the inpatient facility and the county in a county having a popula-
tion of less than 500,000 or the department in a county having a
population of 500,000 or more, or with the written and informed
consent of the adult expectant mother, report to the agency primar-
ily responsible for providing services to the adult expectant
mother as to whether the adult expectant mother is cooperating
with the treatment and whether the treatment appears to be effec-
tive.

(b) Payment for any treatment ordered under par. (a) shall be
in accordance with s. 48.361.

(7)SERVICES FOR CHILD WHEN BORN. If it appears that the
unborn child may be born during the period of the dispositional
order, thejudge may order that the child, when born, be provided
any services or care that may be ordered for a child in need of
protection or services under S. 48.345.

History: 1997 a. 292.

48.35 Effect of judgment and disposition. 1) The
judge shall enter a judgment setting forth his or her findings and
disposition in the proceeding.

(b) The disposition of a child or an unborn child, and any
record of evidence given in a hearing in court, shall not be admissi-
ble as evidence against the child or the expectant mother of the
unborn child in any case or proceeding in any other court except
for the following:

1. In sentencing proceedings after the child or expectant
mother has been convicted of a felony or misdemeanor and then
only for the purpose of a presentence investigation.

2. In aproceeding in any court assigned to exercise jurisdic-
tion under this chapter and ch. 938.

3. In acourtof civil or criminal jurisdiction while it is exercis-
ing jurisdiction over an action affecting the family and is consider-
ing the custody of a child.

(2) Except as specifically provided in sub. (1), this section
docs not preclude the court from disclosing information to quali-
fied persons if the court considers the disclosure to be in the best
interests of the child or unborn child or of the administration of

justice.

History: 1971c.213s. 5: 1973c. 328 1975¢.39; 1977¢. 29; 1977 c. 354 ss. 59,
63; 1977¢c. 447,449; 1979c¢. 32. 300,331,359; 1985a.321; 1987a. 222; 1995a.
27.77; 1997a. 205, 292.

48.355 Dispositional orders. HIINTENT. In any order
under s. 48.345 or 48.347 the judge shall decide on a placement
and treatment finding based on evidence submitted to the judge.
The disposition shall employ those means necessary to maintain
and protect the well-being of the child or unborn child which arc
the least restrictive of the rights of the parent and child, of the
rights of the parent and child expectant mother or of the rights of
the adult expectant mother, and which assure the care: treatment
or rehabilitation of the child and the family, of the child expectant
mother, the unborn child and the family or of the adult expectant
mother and the unborn child. consistent with the protection of the
public. When appropriate. and. in cases of child abuse or neglect
or unborn child abuse, when it is consistent with the best interest
of the child or unborn child in terms of physical safety and physi-
cal health, the family unit shall be preserved and there shall be a
policy of transferring custody of a child from the parent or of plac-
ing an expectant mother outside of her home only when there is
no less drastic alternative. If there is no less drastic alternative for
a child than transferring custody from the parent, the judgc shall
consider transferring custody to a relative whenever possible.
(2) CONTENT OF ORDER: COPY TOPFAEENT. (a) In additionto the
order, the judge shall make written findings of fact and conclu-
sions of law based on the evidence presented to the judge to sup-
port the disposition ordered, including findings as to the condition
and need for special treatment or care of the child or expectant
mother if an examination or assessment was conducted under s.

48.295. A finding may not include a finding that a child or an
expectant mother is in need of psychotropic medications.
(b) The court order shall be in writing and shall contain:

1. The specific services or continuum of services to be pro-
vided to the child and family, to the child expectant mother and
family or to the adult expectant mother, the identity of the agencies
which are to be primarily responsible for the provision of the ser-
vices ordered by the judgc, the identity of the person or agency
who will provide case management or coordination of services, if
any, and, if custody of the child is to be transferred to effect the
treatment plan, the identity of the legal custodian.

Im. A notice that the child’s parent, guardian or legal custo-
dian, the child, if 14years of age or over. the expectant mother, if
14 years of age or over, or the unborn child by the unborn child’s
guardian ad litem may request an agency that is providing care or
services for the child or expectant mother or that has legal custody
of the child to disclose to, or make available for inspection by, the
parent, guardian, legal custodian, child, expectant mother or
unborn child by the unborn child’s guardian ad litem the contents
of any record kept or information received by the agency about the
child or expectant mother as provided in s. 48.78 (2) (ag) and (aj).

2. If the child is placed outside the home, the name of the place
or facility, including transitional placements, where the child shall
be cared for or treated, except that if the placement is a foster home
or treatment foster home and the name and address of the foster
parent or treatment foster parent is not available at the time of the
order, the name and address of the foster parent or treatment foster
parent shall be furnished to the court and the parent within 21 days
of the order. If, after a hearing on the issue with due notice to the
parent or guardian, the judge finds that disclosure of the identity
of the foster parent or treatment foster parent would result in
imminent danger to the child, the foster parent or the treatment
foster parent, the judgc may order the name and address of the pro-
spective foster parents or treatment foster parents withheld from
the parent or guardian.

2m. If the adult expectant mother is placed outside her home,
the name of the place or facility, including transitional place-
ments, where the expectant mother shall be treated.

3. The date of the expiration of the court’s order.

4. Ifthe child is placed outside the child’shome, a designation
of the amount of support, if any, to be paid by the child’s parent,
guardian or trustee, specifying that the support obligation begins
on the date of the placement, or a referral to the county child sup-
port agency under s. 59.53 (5) for establishment of child support.

4m. Ifthe child is placed outside the home and if the child’s
parent has not already provided a statement of income, assets,
debts and living expenses to the county department or. in a county
having a population of 500,000 or more, the department under s.
48.30 (6) (b) or (¢) or 48.31 (7) (b) or (c), an order for the parent
to provide that statement to the county department or, in a county
having a population of 500,000 or more, the department by a date
specified by the court. The county departmentor, in a county hav-
ing a population of 500,000 or more, the department shall provide,
without charge, to the parent a form on which to provide that state-
ment, and the parent shall provide that statementon that form. The
county department or, in a county having a population of 500,000
or more, the department shall use the information provided in the
statement to determine whether the department may claim federal
foster care and adoption assistance reimbursement under 42 USC
670 to 679a for the cost of providing care for the child.

5. For a child placed outside his or her home pursuant to an
order under s. 48.345, a permanency plan under s. 48.38 if one has
been prepared.

6. Ifthe child is placed outside the home: a finding that contin-
ued placement of the child in his or her home would be contrary
to the welfare of the child, a finding as to whether the county
department, the department, in a county having a population of
500,000 or more, or the agency primarily responsible for provid-
ing services under a court order has made reasonable efforts to
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prevent the removal of the child from the home, while assuring
that the child’s health and safety are the paramount concerns,
unless the court finds that any of the circumstances specified in
sub. (2d) (b) 1. to 5. applies, and a finding as to whether the county
department, department, or agency has made reasonable efforts to
achieve the goal of the child’s permanency plan, unless return of
the child to the home is the goal of the permanency plan and the
court finds that any of the circumstances specified in sub. (2d) (b)
1. to 5. applies. The court shall make the findings specified in this
subdivision on a case—by—case basis based on circumstances spe-
cific to the child and shall document or reference the specific
information on which those findings are based in the court order.
A court order that merely references this subdivisionwithout doc-
umenting or referencing that specific information in the court
order or an amended court order that retroactively corrects an ear-
lier court order that does not comply with this subdivision is not
sufficient to comply with this subdivision.

6m. Ifthe child is placed outside the home in a placement rec-
ommended by the agency designated under s. 48.33 (1), a state-
ment that the court approves the placement recommended by the
agency or, if the child is placed outside the home in a placement
other than a placement recommended by that agency, a statement
that the court has given bona fide consideration to the recommen-
dations made by the agency and all parties relating to the child’s
placement.

6r. If the court finds that any of the circumstances specified
in sub. (2d) (b) 1. to 5. applies with respect to a parent, a deter-
mination that the county department, department, in a county hav-
ing a population of 500,000 or more, or agency primarily respon-
sible for providing services under the court order is not required
to make reasonable efforts with respect to the parent to make it
possible for the child to return safely to his or her home.

7. A statement of the conditions with which the child or
expectant mother is required to comply.

(c) If school attendance is a condition of an order under par. (b)
7., the order shall specify what constitutes a violation of the condi-
tion and shall direct the school board of the school district, or the
governing body of the private school, in which the child is
enrolled to notify the county department that is responsible for
supervising the child or, in a county having a population of
500,000 or more, the department within 5 days after any violation
of the condition by the child.

(d) The court shall provide a copy of a dispositional order relat-
ing to a child in need of protection or services to the child’s parent,
guardian or trustee, to the child through the child’s counsel or
guardian ad litem and to the child’s court—appointed special advo-
cate. The court shall provide a copy of a dispositional order relat-
ing to an unborn child in need of protection or services to the
expectant mother, to the unborn child through the unborn child’s
guardian ad litem and, if the expectantmother is a child, to her par-
ent, guardian or trustee.

(2b) CONCURRENT REASONABLE EFFORTS PERMITTED. /A county
department, the department, in a county having a population of
500,000 or more, or the agency primarily responsible for provid-
ing services to a child under a court order may, at the sams= time
as the county department, department, or agency is making the
reasonable efforts required under sub. (2) (b) 6. to prevent the
removal of the child from the home or to make it possible for the
child to return safely to his or her home, work with the department,
a county department under s. 48.57 (1) (€) or (hm), or a child wel-
fare agency licensed under s. 48.61 (5) in making reasonable
efforts to place the child for adoption, with a guardian, with a fit
and willing relative, or in some other alternative permanent place-
ment.

{2c) REASONABLE EFFORTS STANDARDS. (a) When a court
makes a finding undcr sub. (2) (b) 6. as to whether the county
department, the department, in a county having a population of
500,000 or more, or the agency primarily responsible for provid-
ing services to the child under a court order has made reasonable
efforts to prevent the removal of the child from his or her home,

while assuring that the child’shealth and safety are the paramount
concerns, the court’s consideration of reasonable efforts shall
include, but not be limited to, whether:

1. A comprehensive assessment of the family’s situation was
completed, including a determination of the likelihood of protect-
ing the child’s health, safety and welfare effectively in the home.

2. Financial assistance, if applicable, was provided to the
family.

3. Services were offered or provided to the family, if applica-
ble, and whether any assistance was provided to the family to
enable the family to utilize the services. Examples of the types of
services that may have been offered include:

a. In—home support services, such as homemakers and parent
aides.

b. In—home intensive treatment services.

¢. Community supportservices, such as day care, parent skills
training, housing assistance, employment training and emergency
mental health services.

d. Specialized services for family members with special
needs.

4. Monitoring of client progress and client participation in
services was provided.

5. A consideration of alternative ways of addressing the fami-
ly’s needs was provided, if services did not exist or existing ser-
vices were not available to the family.

(b) When a court makes a finding undcr sub. (2) (h) 6. as to
whether the county department, department, in a county having a
population of 500,000 or more, or agency primarily responsible
for providing services to the child under a court order has made
reasonable efforts to achieve the goal of the permanency plan, the
court’s consideration of reasonable efforts shall include the con-
siderations listed under par. (a) 1. to 5. and whether visitation
schedules between the child and his or her parents were imple-
mented, unless visitation was dcnicd or limited by the court.

(2d) REASONABLE EFFORTS NOT REQUIRED. (@) In this subsec-
tion:

1. “Aggravated circumstances” include abandonment in
violation of s. 948.20 or in violation of the law of any other state
or federal law if that violation would be a violation of s. 948.20 if
committed in this state, torture, chronic abuse and sexual abuse.

2. “Sexual abuse” means a violation of s. 940.225, 944.30,
948.02, 948.025, 948.05, 948.053, 948.06, 948.09 or 948.10 or a
violation of the law of any other state or federal law if that viola-
tion would bz a violation of s. 940.225, 944.30, 948.02, 948.025,
948.05, 948.055, 948.06, 948.09 or 948.10 if Committed in this
state.

(b) Notwithstanding sub. (2) (b) 6., the court is not required to
include in a dispositional order a finding as to whether the county
department, the department, in a county having a population of
500,000 or more, or the agency primarily responsible for provid-
ing services undcr a court order has made reasonable efforts with
respect to a parent of a child to prevent the removal of the child
from the home, while assuring that the child’s health and safety are
the paramount concerns, or a finding as to whether the county
department, department, or agency has made reasonable efforts
with respect to a parent of a child to achieve the pernianency plan
goal of returning the child safely to his or her home, if the court
finds any of the following:

|. That the parent has subjected the child to aggravated cir-
cumstances, as evidenced by a final judgment of conviction.

2. That the parent has committed, has aided or abetted the
commission of, or has solicited, conspired, or attempted to com-
mit, a violation of s.940.01, 940.02, 940.03, or 940.05 or a viola-
tion of the law of any other state or federal law, if that violation
would be a violation of s. 940.01, 940.02, 940.03, or 940.05 if
committed in this state, as evidenced by a final judgment of con-
viction. and that the victim of that violation is a child of the parent.
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3. That the parent has committed a violation of s. 940.19 (3),
1999 stats., aviolation of s. 940.19 (2), (4), or (5), 940.225 (1) or
(2), 948.02 (1) or (2), 948.025, or 948.03 (2) (a) or (3) (a) or a
violation of the law of any other state or federal law, if that viola-
tion would be a violation of s.940.19 (2), (4), or (5), 940.225 (1)
or (2), 948.02 (1) or (2), 948.025, or 948.03 (2) (a) or (3) (a) if
committed in this state, as evidenced by a final judgment of con-
viction, and that the violation resulted in great bodily harm, as
defined in s. 939.22 (14), or in substantial bodily harm, as defined
in s. 939.22 (38), to the child or another child of the parent.

NOTE: Subd. 3. is shown as amended eff. 2-1-03 by 2001 Wis. Act 109. Prior
to 2-1-03 it reads:

3. That the parent has committed a violation of s. 940.19 (2), (3}, {4), or (5k
940.225 (1) or (2), 948.02 (1) or (2}, 948.025, or 948.03 (2) (@) or (3) (a) or a viola-
tion of the law of any other state or federal law, if that violation would be a viola-
tion of s. 940.19 {2), (3), (4), or {3), 940.225 (1) or (2), 948.02 (1) or (2), 948.025,
0r 948.03 (2) (a) or (3)fa) if committed in this state, as evidenced by a final judg-
ment of conviction, and that the violation resulted in great bodily harm, as
defined in s. 939.22 (14), or in substantial bodily harm, as defined in s. 939.22
(38), to the child or another child of the parent.

4. That the parental rights of the parent to another child have
been involuntarily terminated, as evidenced by a final order of a
court of competent jurisdiction terminating those parental rights.

5. That the parent has been found under s. 48.13 (2m) to have
relinquished custody of the child under s. 48.195 (1) when the
child was 72 hours old or younger, as evidenced by a final order
of a court of competent jurisdiction making that finding.

(bm) The court shall make a finding specified in par. (b) 1. to
5. on a case—by—casebasis based on circumstances specific to the
child and shall document or reference the specific information on
which that finding is based in the dispositional order. A disposi-
tional order that merely references par. (b) 1. to 5. without docu-
menting or referencing that specific information in the disposi-
tional order or an amended dispositional order that retroactively
corrects an earlier dispositional order that does not comply with
this paragraph is not sufficient to comply with this paragraph.

(c) 1. Ifthe court finds that any of the circumstances specified
in par. (b) 1.to 5. applies with respect to a parent, the court shall
hold a hearing within 30 days after the date of that finding to deter-
mine the permanency plan for the child. If a hearing is held under
this subdivision, the agency responsible for preparing the perma-
nency plan shall file the permanency plan with the court not less
than 5 days bcforc the date of the hearing.

2. If a hearing is held under subd. 1., at least 10 days before
the date of the hearing the court shall notify the child, any parent,
guardian, and legal custodian of the child, and any foster parent,
treatment foster parent, or other physical custodian described in
s.48.62 (2) of the child of the time, place, and purpose of the hear-
ing.

3. The court shall give a foster parent, treatment foster parent,
or other physical custodian described in s. 48.62 (2) who is noti-
fied of a hearing under subd. 2. an opportunity to be heard at the
hearing by permitting the foster parent. treatment foster parent, or
other physical custodian to make a written or oral statement dur-
ing the hearing, or to submit a written statement prior to the hear-
ing, relevant to the issues to be determined at the hearing. A foster
parent, treatment foster parent, or other physical custodian who
receives a notice of a hearing under subd. 2. and an opportunity
to be heard under this subdivision docs not bccomc a party to the
proceeding on which the hearing is held solely on the basis of
receiving that notice and opportunity to be heard.

{(2e) PERMANENCY PLANS; FILING: AMENDED ORDERS; COPIES.
(a) Ifapermanency plan has not been prepared at the time the dis-
positional order is entered, or if the court orders a disposition that
is not consistent with the permanency plan, the agency responsi-
ble for preparing the plan shall prepare a permanency plan that is
consistent with the order or revise the permanency plan to con-
form to the order and shall file the plan with the court within the
time specified in s.48.38 (3). A permanency plan filed under this
paragraph shall be made a part of the dispositional order.

(b) Each time a child’s placement is changed under s. 48.357
or a dispositional order is revised under s. 48.363 or extended
under s. 48.365, the agency that prepared the permanency plan
shall revise the plan to conform to the order and shall file a copy
of the revised plan with the court. Each plan filed under this para-
graph shall be made a part of the court order.

(c) Either the court or the agency that prepared the permanency
plan shall furnish a copy of the original plan and each revised plan
to the child’sparent or guardian, to the child or the child’scounsel
or guardian ad litem, to the child’s court—appointed special advo-
cate and to the person representing the interests of the public.

(2m) TRANSITIONAL PLACEMENTS. The court order may
include the name of transitional placements, but may not desig-
nate a specific time when transitions are to take place. The proce-
dures of ss. 48.357 and 48.363 shall govern when such transitions
take place. However, the court may place specific time limitations
on interim arrangements made for the care of the child or for the
treatment of the expectant mother pending the availability of the
dispositional placement.

(3) PARENTAL VISITATION. (a) Except as provided in par. (b),
if, after a hearing on the issue with due notice to the parent or
guardian, the court finds that it would be in the best interest of the
child, the court may set reasonable rules of parental visitation.

(b) 1. Except as provided in subd. 2., the court may not grant
visitation under par. (a) to a parcnt of a child if the parent has been
convicted under s. 940.01 of the first-degree intentional homi-
cide, or under s. 940.05 of the 2nd-degree intentional homicide,
of the child’s other parent, and the conviction has not been
reversed, set aside or vacated.

1m. Except as provided in subd. 2.. if a parent who is granted
visitation rights with a child under par. (a) is convicted under s.
940.01 of the first-degrcc intentional homicide, or under s. 940.05
of the 2nd—degree intentional homicide, of tke child’s other par-
ent, and the conviction has not been reversed, set aside or vacated,
the court shall issue an order prohibiting the parent from having
visitation with the child on petition of the child, the guardian or
legal custodian of the child, a person or agency bound by the dis-
positional order or the district attorney or corporation counsel of
the county in which the dispositional order was entcrcd, or on the
court’s own motion, and on notice to the parent.

2. Subdivisions 1. and Im. do not apply if the court deter-
mines by clear and convincing evidence that the visitation would
be in the best interests of the child. The court shall consider the
wishes of the child in making that determination.

(4) TERMINATION OF ORDERS. Except as provided under s.
48.368, an order under this section or s. 48.357 or 48.365 made
before the child reaches 18years of age that places or continues
the placement of the child in his or her home shall terminate at the
end of one year after its entry unless the judge specifies a shorter
period of time or the judge terminates the order sooner. Except as
provided under s. 48.368, an order under this section or s. 48.357
or 48.365 made before the child reaches 18 years of age that places
or continues the placement of the child in a foster home, treatment
foster home, group home, or residential care center for children
and youth or in the home of a relative other than a parent shall ter-
minate when the child reaches 18 years of age. at the end of one
year after its entry, or, if the child is a full-time student at a secon-
dary school or its vocational or technical equivalent and is reason-
ably expected to complete the program beforc reaching 19years
of age, when the child reaches 19 years of age, whichever is later,
unless the judge specifies a shorter period of time or the judge ter-
minates the order sooner. An order under this section or s. 48.357
or 48.365 relating to an unborn child in need of protection or ser-
vices that is made before the unborn child is born shall terminate
at the end of one year after its entry unless the judge specifies a
shorter period of time or the judge terminates the order sooner.
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(5) EFFECT OF COURT ORDER. Any party, person or agency who
provides services for the child or the expectant mother under this
section shall be bound by the court order.

(7) ORDERS APPLICABLE TO PARENTS, GUARDIANS, LEGAL CUS-
TODIANS, EXPECTANT MOTHERS AND OTHER ADULTS. In addition to
any dispositional order entered under s. 48.345 or 48.347, the
court may enter an order applicableto the parent, guardian or legal
custodian of a child, to a family member of an adult expectant
mother or to another adult as orovided under s. 48.45.

History-: 1977c. 354; 1979¢. 295,300,359; 1983 a. 27, 102, 399, 538; 1985 a.
29; 1987a. 27,339,383; 1989a. 31, 41, 86, 107, 121,359; 1991 a. 39; 1993a. 98,
334,377, 385,395, 446, 481, 491; 1995a. 27.77.201.225.275:  1997a. 27,205,237.
292: 1999a. 9, 103, 149, 186; 2001 a. 2, 16, 109

Mandatory time limits affect a trial court’s competency to act, but an objection
must be raised before the trial court to avoid waiver. In Interest of L.M.C. 146 Wis.
2d 377.430 N.W.2d 352 (Ct. App. 1988).

48.356 Duty of court to warn.  E\phenever the court
orders a child to be placed outside his or her home, orders an
expectant mother of an unborn child to be placed outside of her
home or denies a parent visitation because the child or unborn
child has been adjudged to be in need of protection or services
under s. 48.345, 48.347 48.357, 48.363 or 48.365, the court shall
orally inform the parent or parents who appear in court or the
expectant mother who appears in court of any grounds for ter-
mination of parental rights under s. 48.4 15which may be applica-
ble and of the conditions necessary for the child or expectant
mother to be returned to the home or for the parent to be granted
visitation.

(2)In addition to the notice required under sub. (1), any writ-
ten order which places a child or an expectant mother outside the
home or denies visitation under sub. (1) shall notify the parent or
parents or expectant mother of the infonnation specified under
sub. (1).

History: 1979c. 330; 1983a. 399; 1989a. 86: 1991 a. 39; 1995a. 275; 1997a.
292.

Substantial compliance is not adequate to meet the sub. (2) notice provision: oral.
rather than written, notice is insufficient. In re D.F. 147 Wis. 2d 486.433 N.W.2d 609
(Ct. App. 1988).

Dismissal of termination proceedings because onty 2 of 6 dispositional orders con-
tained statutory warnings was inappropriate. Tl warning is only required on one
order. In Interest of K.K. 162 Wis. 2d 431,469 N.W.2d 881 (Ct. App. 1991).

To comply with sub. (2), the written order must contain the same information as
the oral notice under sub. (1); that the notice contained more does not mean sub. (2)
was violated. In Interest of Jamie L. 172 Wis. 2d 218,493 ™. %.1d 56 (1992).

When the grounds for termination of parental rights is under s. 38.415 (8) for mur-
dering the other parent, no notice under sub. (1} of the conditions necessary for the
return of the child is necessary as the grounds for termination, the murder. cannot be
remedied. Winnebago County DSS v. Darrell A. 194 Wis. 2d 628,534 N.w.2d 907
(Ct. App. 1995).

It was a denial of due process to terminate parental rights on grounds substantially
different from those that the parent was warned of under s. 48.356. State v. Patricia
AP. 195 Wis. 2d 855, 537 N.W.2d 47 (Ct. App. 1995).

The written warning under sub. (2) applies only to orders removing children from
placement with their parents or denying parental visitation. Temporary physical cus-
tody orders or extensions of those orders may not lead to a loss ofparental rights and
do not require the written warning. Marinette County v. Tammy C. 219 Wis. 2d 206,
579 N.W.2d 635 (1998).

The Last order placing the child outside the home issued before the filing of the peti-
tion to terminate parental rights, rather than each order, must contain the written
notice prescribed by s. 48.356 (2). Waukesha County v. Steven H. 2000 W1 28, 233
Wis. 2d 344,607 N.W.2d 607. But see also Waushara oy v. Lisa K. 2000 WT App
145, 237 Wis, 2d 830,615 N.W.2d 204 in which it was held that there was adequate
notice when an extension order, which was the final order issued before a TPR peti-
tion was filed. did not contain the written notice, but the earlier orders that were
extended had.

48.357 Change in placement. 1)) The person or
agency primarily responsible for implementing the dispositional
order, the district attorney, or the corporation counsel may request
a change in the placement of the child or expectant mother,
whether or not the change requested is authorized in the disposi-
tional order., as provided in par. (am) or (c), whichever is applica-
ble.

(am) 1. If the proposed change in placement involves any
changc in placement other than a changc in placement specified
in par. (c), the person or agency primarily responsible for imple-
menting the dispositional order, the district attorney, or the corpo-
ration counsel shall cause written notice of the proposed change
in placement to be sent to the child, the parent, guardian. and legal

custodian of the child, any foster parent, treatment foster parent,
or other physical custodian described in s. 48.62 (2) of the child,
the child’s court—appointed special advocate, and, if the child is
the expectant mother of an unborn child under s. 48.133, the
unborn child by the unborn child’sguardian ad litem. If the expec-
tant mother is an adult, written notice shall be sent to the adult
expectant mother and the unborn child by the unborn child’s
guardian ad litem. The notice shall contain the nam and address
of the new placement, the reasons for the change in placement, a
statement describing why the new placement is preferable to the
present placement, and a statement of how the new placement sat-
isfies objectives of the treahnent plan ordered by the court.

2. Any person receiving the notice under subd. 1. or notice of
a specific placement under s. 48.355 (2) (b) 2., other than a court—
appointed special advocate, may obtain a hearing on the matter by
filing an objectionwith the court within 10 days after receipt of the
notice. Placements may not be changed until 10 days after that
notice is sent to the court unless the parent, guardian, or legal cus-
todian and the child, if 12 years of age or over, or the child expec-
tant mother, if 12 years of age or over, her parent, guardian, or
legal custodian and the unborn child by the unborn child’s guard-
ian ad litem, or the adult expectant mother and the unborn child
by the unborn child’s guardian ad litem, sign written waivers of
objection, except that changes in placement that were authorized
in the dispositional order may be made immediately if notice is
given as required under subd. 1. In addition, a hearing is not
required for placement changes authorized in the dispositional
order except when an objection filed by a person who received
notice alleges that new information is available that affects the
advisability of the court’s dispositional order.

3. If the court changes the child’s placement from a placement
outside the home to another placement outside the home, the
change in placement order shall contain one of the statements spe-
cified in sub. (2v) (a) 2.

(c) 1. If the proposed change in placement would change the
placement of a child placed in the home to a placement outside the
home, the person or agency primarily responsible for implement-
ing the dispositional order, the district attorney, or the corporation
counsel shall snbmit a request for the change in placement to the
court. The request shall contain the name and address of the new
placement, the reasons for the change in placement, a Statement
describing why the new placement is preferable to the present
placement, and a statement of how the new placement satisfies
objectives of the treatment plan ordered by the court. The request
shall also contain specific information showing that continued
placement of the child in his or her home would be contrary to the
welfare of the child and, unless any of the circumstances specified
in s.48.355 (2d) (b) 1.to 5. applies, specific infonnation showing
that the agency primarily responsible for implementing the dis-
positional order has made reasonable efforts to prevent the
removal of the child from the home, while assuring that the child’s
health and safety are the paramount concerns.

2. The court shall hold a hearing prior to ordering any change
in placement requested under subd. 1. Not less than 3 days prior
to the hearing, the court shall provide notice of the hearing,
together with a copy of the request for the change in placement,
to the child, the parent, guardian, and legal custodian of the child,
the child’s court—appointed special advocate, and all parties that
are bound by the dispositional order. If all parties consent, the
court may proceed immediately with the hearing.

3. If the court changes the child’s placement from a placement
in the child’s home to a placement outside the child’s home, the
changc in placement order shall contain the findings specified in
sub. (2v) (a) 1., one of the statements specified in sub. (2v) (a) 2.,
and, if in addition the court finds that any of the circumstances spe-
cified in's.48.355 (2d) (b) 1. to 5. applies with respect to a parent,
the determination specified in sub. (2v) (a) 3.

(2) If emergency conditions necessitate an immediate change
in the placement of a child or expectant mother placed outside the
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home, the person or agency primarily responsible for implement-
ing the dispositional order may remove the child or expectant
mother to a new placement, whether or not authorized by the exist-
ing dispositional order, without the prior notice provided in sub.
(1) (am) 1. The notice shall, however, be sent within 48 hours after
the emergency change in placement. Any party receiving notice
may demand a hearing under sub. (1) (am) 2. In emergency situa-
tions, a child may be placed in a licensed public or private shelter
care facility as a transitional placement for not more than 20 days,
as well as in any placement authorized under s. 48.345 (3).

(2m)(a) The child, the parent, guardian, or legal custodian of
the child, the expectant mother, the unborn child by the unborn
child’s guardian ad litem, or any person or agency primarily bound
by the dispositional order, other than the person or agency respon-
sible for implementing the order, may request a change in place-
ment under this paragraph. The request shall contain the name and
address of the new placement requested and shall state what new
information is available that affects the advisability of the current
placement. Ifthe proposed change in placement would change the
placement of a child placed in the home to a placement outside the
home, the request shall also contain specific information showing
that continued placement of the child in the home would be con-
trary to the welfare of the child and, unless any of the circum-
stances specified in s. 48.355 (2d) (b) I. to 5. applies: specific
information showing that the agency primarily responsible for
implementing the dispositional order has made reasonable efforts
to prevent the removal of the child from the home, while assuring
that the child’s health and safety are the paramount concerns. The
request shall be submitted to the court. In addition, the court may
propose a change in placement on its own motion.

(b) The court shall hold a hearing on the matter prior to order-
ing any change in placement requested or proposed under par. (a)
if the request states that new information is available that affects
the advisability of the current placement, unless the requested or
proposed change in placement involves any change in placement
other than a change in placement of a child placed in the home to
a placement outside the home and written waivers of objection to
the proposed change in placement arc signed by all persons
entitled to receive notice under sub. (1) (am) 1., other than a court—
appointed special advocate, and the court approves. If a hearing
is scheduled, the court shall notify the child, the parent, guardian,
and legal custodian of the child, any foster parent, treatment foster
parent, or other physical custodian described in s. 48.62 (2) of the
child, the child’s court-appointed special advocate, all partics
who are bound by the dispositional order, and, if the child is the
expectant mother of an unborn child under s. 48.133, the unborn
child by the unborn child’s guardian ad litem, or shall notify the
adult expectant mother, the unborn child by the unborn child’s
guardian ad litem, and all parties who are bound by the disposi-
tional order, at least 3 days prior to the hearing. A copy of the
request or proposal for the change in placement shall be attached
to the notice. If all of the parties consent, the court may proceed
immediately with the hearing.

(c) If the court changes the child’splacement from a placement
in the child’s home to a placement outside the child’s home, the
change in placement order shall contain the findings specified in
sub. (2v) (a} 1, one of the statements specified in sub. (2v) (a) 2.,
and, if in addition the court finds that any of the circumstances spe-
cified in s. 48.355 (2d) (b) 1. to 5. applies with respect to a parent,
the determination specified in sub. (2v) (a) 3.

(2r) If a hearing is held under sub. (1) (am) 2. or (2m) (b) and
the change in placement would remove a child from a foster home,
treatment foster home, or other placement with a physical custo-
dian described in s. 48.62 (2), the court shall give the foster parent,
treatment foster parent, or other physical custodian described in
S.48.62 (2) an opportunityto be heard at the hearing by permitting
the foster parent, treatment foster parent, or other physical custo-
dian to make a written or oral statement during the hearing or to
submit a written statementprior to the hearing relating to the child
and the requested change in placcment. A fostcr parcnt, treatment

foster parent, or other physical custodian described in s. 48.62 (2)
who receives notice of a hearing under sub. (1) (am) 1. or (2m) (b)
and an opportunity to be heard under this subsection does not
become a party to the proceeding on which the hearing is held
solely on the basis of receiving that notice and opportunity to be
heard.

(2v) (a) A change in placement order under sub. (1) or (2m)
shall contain all of the following:

1. Ifthe change in placement order changes the child’s place-
ment from a placement in the child’s home to a placement outside
the child’s home, a finding that continued placement of the child
in his or her home would be contrary to the welfare of the child
and, unless a circumstance specified in s. 48.355 (2d) (b) 1.to 5.
applies, a finding that the agency primarily responsible for imple-
menting the dispositional order has made reasonable efforts to
prevent the removal of the child from the home, while assuring
that the child’s health and safety are the paramount concerns.

2. If the change in placement order would change the place-
ment of the child to a placement outside the home recommended
by the person or agency primarily responsible for implementing
the dispositional order, whether from a placement in the home or
from another placement outside the home, a statement that the
court approves the placement recommended by that person or
agency or, if the change in placement order would change the
placement of the child to a placement outside the home that is not
a placement recommended by that person or agency, whether
from a placement in the home or from another placement outside
the home, a statement that the court has given bona fide consider-
ation to the recommendations made by that person or agency and
all parties relating to the child’s placement.

3. If the court finds that any of the circumstances spccificd in
s. 48.355 (2d) (b) 1.to 5. applies with respect to a parent. a deter-
mination that the agency primarily responsible for providing ser-
vices under the change in placement order is not required to make
reasonable efforts with respect to the parent to make it possible for
the child to return safely to his or her home.

(b) The court shall make the findings specified in par. (a) 1. and
3. on a case-by-case basis based on circumstances specific to the
child and shall document or reference the specific information on
which those findings are based in the change in placement order.
A change in placement order that merely references par. (a) 1. or
3. without documenting or referencing that specific information
in the change in placement order or an amended change in place-
ment order that retroactively corrects an earlier change in place-
ment order that does not comply with this paragraph is not suffi-
cient to comply with this paragraph.

(c) 1. Ifthe court finds under par. (a) 3. that any of the circum-
stances specified in s. 48.355 (2d) (b) 1. to 5. applies with respect
to a parent, the court shall hold a hearing within 30 days after the
date of that finding to determine the permanency plan for the
child. If a hearing is held under this subdivision, the agency
responsible for preparing the permanency plan shall file the per-
manency plan with the court not less than 5 days before the date
of the hearing.

2. Ifahearing is held under subd. 1., at least 10 days before
the date of the hearing the court shall notify the child, any parent,
guardian, and legal custodian of the child, and any foster parent,
treatment foster parent, or other physical custodian described in
S. 48.62 (2) of the child of the time, place, and purpose of the hear-
ing.

3. The court shall give a fostcr parcnt, treatment fostcr parcnt,
or other physical custodian described in s. 48.62 (2) who is noti-
fied of a hearing under subd. 2. an opportunity to be heard at the
hearing by permitting the foster parent, treatment foster parent, or
other physical custodian to make a written or oral statement dur-
ing the hearing, or to submit a written statement prior to the hear-
ing, relevant to the issues to be determined at the hearing. A foster
parent, treatment fostcr parent, or other physical custodian who
rcccives a notice of a hearing under subd. 2. and an opportunity
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to be heard under this subdivision does not become a party to the
proceeding on which the hearing is held solely on the basis of
receiving that notice and opportunity to be heard.

(4d) (a) Except as provided in par. (b), the court may not
change a child’s placement to a placement in the home of a person
who has been convicted under s. 940.01 of the first—degree inten-
tional homicide, or under s. 940.05 of the 2nd—degree intentional
homicide, of a parent of the child, if the conviction has not been
reversed, set aside or vacated.

(am) Except as provided in par. (b), if a parent in whose home
a child is placed is convicted under s. 940.01 of the first—degree
intentional homicide, or under s. 940.05 of the 2nd-degree inten-
tional homicide, of the child’s other parent, and the conviction has
not been reversed, set aside or vacated, the court shall change the
child‘s placement to a placement out of the home of the parent on
petition of the child, the guardian or legal custodian of the child,
a person or agency bound by the dispositional order or the district
attorney or corporation counsel of the county in which the disposi-
tional order was entered, or on the court’s own motion, and on
notice to the parent.

(b) Paragraphs (a) and (am) do not apply if the court deter-
mines by clear and convincing evidence that the placement would
be in the best interests of the child. The court shall consider the
wishes of the child in making that determination.

(5m) (a) If aproposed change in placement changes a child’s
placement from a placement in the child’s home to a placement
outside the child’shome, the court shall order the child’s parent to
provide a statement of income, assets, debts and living expenses
to the court or the person or agency primarily responsible for
implementing the dispositional order by a date specified by the
court. The clerk of court shall provide, without charge, to any par-
ent ordered to provide a statement of income, assets, debts and liv-
ing expenses a document setting forth the percentage standard
established by the department of workforce development under s.
49.22 (9) and the manner of its application established by the
department of health and family services under s. 46.247 and list-
ing the factors that a court may consider under s. 46.10 (14) (c).
If the child is placed outside the child’shome, the court shall deter-
mine the liability of the parent in the manner provided in s. 46.10
(14).

{b) Ifthe court orders the child’s parent to provide a statement
of income, assets, debts and living expenses to the court or if the
court orders the child’s parent to provide that statement to the per-
son or agency primarily responsible for implementing the disposi-
tional order and that person or agency is not the county department
or, in a county having a population of 500,000 or more, the depart-
ment; the court shall also order the child’s parent to provide that
statement to the county department or, in a county having a popu-
lation of 500,000 or more, the department by a date specified by
the court. The county department or, in a county having a popula-
tion of 500,000 or more. the department shall provide, without
charge, to the parent a form on which to provide that statement,
and the parcnt shall provide that statement on that form. The
county department cr, in a county having a population of 500.000
or more; the department shall use the information provided in the
statement to determine whether &l department may claim federal
foster care and adoption assistance reimbursement under 42 USC
670 to 679a for the cost of providing care for the child.

(5r) The court may not change the placement of an expectant
mother of an unborn child in need of protection or services from
a placement in the expectant mother‘s home to a placement out-
side of the expectant mother’s home unless the court finds that the
expectant mother is refusing or has refused to accept any alcohol
or other drug abuse services offered to her or is not making or has
not made a good faith effort to participate in any alcohol or other
drug abuse services offered to her.

(6) No change in placement may extend the expiration date of
the original order, except that if the change in placement is from
a placement in the child’s home to a placement outside the home

the court may extend the expiration date of the original order to the
date on which the child reaches 18 years of age, to the date that is
one year after the date of the change in placement order, or, if the
child is a full-time student at a secondary school or its vocational
or technical equivalent and is reasonably expected to complete the
program before reaching 19 years of age, to the date on which the
child reaches 19years of age, whichever is later, or for a shorter
period of time as specified by the court. If the change in placement
is from a placement outside the home to a placement in the child’s
home and if the expiration date of the original order is more than
one year after the date of the change in placement order, the court
shall shorten the expiration date of the original order to the date
that is one year after the date of the change in placement order or
to an earlier date as specified by the court.

History: 1977c.354; 1979c. 300; 1987a. 27; 1989 a. 31, 107;1993 a. 16,385.
395, 446, 481, 491; 1995a, 27, 77, 275.404; 1997a. 3.35, 80, 237, 292; 1999 a. 9,
103, 149: 2001 a. 16, 103,109.

A fosterparent is entitledto a hearing under s. 48.63 (4) (a) regarding the person’s
interest as a foster parent even when placement of the child cannotbe affected by the
hearing outcome. Bingenheimer v. DHSS, 129 Wis. 2d 100.383 N.W.2d 898 (1986).

48.36 Payment for services. (1) (a) If legal custody is
transferred from the parent or guardian or the court otherwise des-
ignates an alternative placement for the child by a disposition
made under s.48.345 or by a change in placement under s.48.357,
the duty of the parent or guardian or, in the case of a transfer of
guardianship and custody under s. 48.839 (4), the duty of the for-
mer guardian to provide support shall continue even though the
legal custodian or the placement designee may provide the sup-
port. A copy of the order transferring custody or designating alter-
native placement for the child shall be submitted to the agency or
person receiving custody or placement and the agency or person
may apply to the court for an order to compel the parent or guard-
ian to provide the support. Support payments for residential ser-
vices, when purchased or otherwise funded or provided by the
department or a county department under s. 46.22, 46.23. 51.42
or 51.437, shall be determined under s. 46.10 (14).

(b) In determining the amount of support under par. (a), the
court may consider all relevant financial information or other
information relevant to the parent’s earning capacity, including
information rcportcd under s. 49.22 (2m) to the department of
workforce development or the county child support agency under
s.59.53 (5). If the court has insufficient information with which
to determine the amount of support, the court shall order the
child’s parent to furnish a statement of income, assets, debts and
living expenses, if the parent has not already done so, to the court
within 10 days after the court’s order transferring custody or des-
ignating an alternative placement is entered or at such other time
as ordered by the court.

(2) If an expectant mother or a child whose legal custody has
not been taken from a parcnt or guardian is given educational and
social services, or medical, psychological or psychiatric treatment
by order of the court, the cost of those services or that treatment,
if ordered by the court, shall be a charge upon the county in a
county having a population of less than 500,000 or the department
in a county having a population of 500,000 or more. This section
does not prevent recovery of reasonable contribution toward the
costs from the parent or guardian of the child or from an adult
expectant mother as the court may order based on the ability of the
parcnt, guardian or adult expectant mother to pay. This subsection
shall be subject to s. 46.03 (18).

(3) In determining county or departmental liability, this sec-
tion does not apply to services specified in eh. 115,

History: 1977 c. 354; 1979c. 221: 1981 c. 81; 1985a. 29s. 3202 (23); 1985 a.
176: 1989a. 31, 107;1993 a. 436,481: 1995a. 27 ss. 2468,9126 (19); 1995a. 77,
404; 1997a. 3, 27, 292.

48.361 Paymentfor alcohol and other drug abuse ser-
vices. (1) In this section, “alcohol and other drug abuse ser-
vices” means all of the following:

(a) Any alcohol or other drug abuse examination or assessment
ordered by a court under s. 48.295 (1).

52



(b) Any special treatment or care that relates to alcohol or other
drug abuse services ordered by a court under s. 48.345 (6) (a) or
48.347 (4) (a).

(c) Any alcohol or other drug abuse treatment or education
ordered by a court under s. 48.345 (6) (a), (13) or (14) or 48.347
(4) ia}, (5) or (6) (2].

(2) (a) 1. Ifachild’s parent neglects, refuses or is unable to
provide court-ordered alcohol and other drug abuse services for
the child through his or her health insurance or other 3rd—party
payments, notwithstanding s. 48.36 (3), the judge may order the
parent to pay for the court—ordered alcohol and drug abuse ser-
vices. If the parent consents to provide court--ordered alcohol and
other drug abuse services for a child through his or her health
insurance or other 3rd—party payments but the health insurance
provider or other 3rd—party payer refuses to provide the court—
ordered alcohol and other drug abuse services the court may order
the health insurance provider or 3rd—party payer to pay for the
court—ordered alcohol and other drug abuse services in accor-
dance with the terms of the parent’s health insurance policy or
other 3rd—party payment plan.

Im. Ifan adult expectant mother neglects, refuses or is unable
to obtain court—ordered alcohol and other drug abuse services for
herself through her health insurance or other 3rd—party payments,
the judge may order the adult expectant mother to pay for the
court—ordered alcohol and drug abuse services. Ifthe adult expec-
tant mother consents to obtain court—ordered alcohol and other
drug abuse services for herself through her health insurance or
other 3rd—party payments but the health insurance provider or
other 3rd-party payer refuses to provide the court--ordered alco-
hol and other drug abuse services, the court may order the health
insurance provider or 3rd—party payer to pay for the court-ordered
alcohol and other drug abuse services in accordance with the
terms Of the adult expectant mother’s health insurance policy or
other 3rd—party payment plan.

2. This paragraph applies to payment for alcohol and other
drug abuse services in any county, regardless of whether the
county is a pilot county under s. 48.547.

(am) 1. If acourtin a county that has an alcohol or other drug
abuse program under s.48.547 finds that payment is not attainable
under par. (a), the court may order payment in accordance with
par. (h).

2. Ifacourt in a county that does not have an alcohol and other
drug abuse program under s. 48.547 finds that payment is not
attainable under par. (2), the court may order payment in accor-
dance with s. 48.345 (6) (a), 48.347 (4) (a) or 48.36.

(b) 1. In counties that have an alcohol and other drug abuse
program under S. 48.547, in addition to using the alternative pro-
vided for under par. (a), the court may order a county department
of human services established under s. 46.23 or a county depart-
ment established under s. 51.42 or 51.437 in the child’s county of
legal residence to pay for the court-ordered alcohol and other drug
abuse services whether or not custody has been taken from the par-
ent.

Im. In counties that have an alcohol and other drug abuse pro-
gram under s. 48.547, in addition to using the alternative provided
for under par. (a), the court may order a county department of
human services established under s.46.23 or a county department
established under s. 51.42 or 51.437 in the adult expectant moth-
er’s county of legal residence to pay for the court—ordered alcohol
and other drug abuse services provided for the adult expectant
mother.

2. Ifajudge orders a county department established under s.
51.42 or 51.437to provide alcohol and other dnig abuse services
under this paragraph, the provision of the alcohol and other drug
abuse services shall be subject to conditions specified in ch. 51.

(c) Payment for alcohol and other drug abuse services by a
county department under this section does not prohibit the county
department from contracting with another county department or
approved treatment facility for the provision of alcohol and other

drug abuse services. Payment by the county under this section
does not prevent recovery of reasonable contribution toward the
costs of the court—ordered alcohol and other drug abuse services
from the parent or adult expectant mother which is based upon the
ability of the parent or adult expectantmother to pay. This subsec-

tion is subject to s. 46.03 (18).
History: 1987a. 339; 1989a. 565.259; 1993a. 446; 1995a 77,275; 19974a. 292.

48.362 Payment for certain special treatment Or care
services. (1) In this section, “special treatment or care” has the
meaning given in s. 48.02 (17m), except that it does not include
alcohol and other drug abuse services.

(2) This section applies to the payment of court—ordered spe-
cial treatment or care under s. 48.345 (6) (a), whether or not cus-
tody has been taken from the parent, and to the payment of court—
ordered special treatment or care under s. 48.347 (4) (a).

(3) If achild’s parent neglects, refuses or is unable to provide
court—ordered special treatment or care for the child through his
or her health insurance or other 3rd-party payments, notwith-
standing s. 48.36 (3), thejudge may order the parent to pay for the
court—ordered special treatment or care. If the parent consents to
provide court—ordered special treatment or care for a child
through his or her health insurance or other 3rd—party payments
but the health insurance provider or other 3rd—party payer refuses
to provide the court—ordered special treatment or care, the judge
may order the health insurance provider or 3rd—party payer to pay
for the court—ordered special treatment or care in accordance with
the terms of the parent’s health insurance policy or other 3rd—party
payment plan.

(3m) If an adult expectant mother neglects, refuses or is
unable to obtain court—ordered special treatment or care for her-
self through her health insurance or other 3rd—party payments, the
judge may order the adult expectant mother to pay for the court—
ordered special treatment or care. If the adult expectant mother
consents to obtain court-ordered special treatment or care for her-
self through her health insurance or other 3rd—party payments but
the health insurance provider or other 3rd—party payer refuses to
provide the court—ordered special treatment or care, the judge may
order the health insurance provider or 3rd—party payer to pay for
the court—ordered special treatment or care in accordance with the
terms of the adult expectant mother’s health insurance policy or
other 3rd—party payment plan.

(4) (a) If the judge finds that payment is not attainable under
sub. (3) or (3m), the judge may order the county department under
s. 51.42 or 51.437 of the county of legal residence of the child or
expectant mother to pay the cost of any court—ordered special
treatment or care that is provided by or under contract with that
county department.

(b) Payment for special treatment or care by a county depart-
ment under par. (2) does not prohibit the county department from
contracting with another county department or approved treat-
ment facility for the provision of special treatment or care.

(c) A county department that pays for court—ordered special
treatment or care under par. (a) may recover from the parent or
adult cxpcctant mother, based on the ability of the parent or adult
expectant mother to pay, a reasonable contribution toward the
costs of the court—ordered special treatment or care. This para-
graph is subject to s. 46.03 (18).

History: 1993a. 346; 1995a. 77, 275; 1997 a. 292.

48.363 Revision of dispositional orders. (1) A
child, the child’s parent, guardian or legal custodian, an expectant
mother, an unborn child by the unborn child’s guardian ad litcm,
any person or agency bound by a dispositional order or the district
attorney or corporation counsel in the county in which the disposi-
tional order was entered may request a revision in the order that
does not involve a change in placement, including a revision with
respect to the amount of child supportto be paid by a parent, or the
court may on its own motion propose such a revision. The request
or court proposal shall set forth in detail the nature of the proposed
revision and what new information is available that affects the
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advisability of the court’s disposition. The request or court pro-
posal shall be submitted to the court. The court shall hold a hear-
ing on the matter prior to any revision of the dispositional order
if the request or court proposal indicates that new information is
available which affects the advisability of the court’s dispositional
order, unless written waivers of objections to the revision are
signed by all parties entitled to receive notice and the court
approves.

(b) If a hearing is held, the court shall notify the child, the
child’s parent, guardian and legal custodian, all parties bound by
the dispositional order, the child’s foster parent, treatment foster
parent or other physical custodian described in s. 48.62 (2), the
child’s court—appointed special advocate, the district attorney or
corporation counsel in the county in which the dispositional order
was entered, and, if the child is the expectant mother of an unborn
child under s. 48.133, the unborn child by the unborn child’s
guardian ad litem; or shall notify the adult expectant mother, the
unborn child through the unborn child’s guardian ad litem, all par-
ties bound by the dispositional order and the district attorney or
corporation counsel in the county in which the dispositional order
was entered, at least 3 days prior to the hearing. A copy of the
request or proposal shall be attached to the notice. If all parties
consent, the court may proceed immediately with the hearing. No
revision may extend the effective period of the original order.

(c) If the proposed revision is for a change in the amount of
child supportto be paid by a parent, the court shall order the child*s
parent to provide a statement of income, assets, debts and living
expenses to the court and the person or agency primarily responsi-
ble for implementing the dispositional order by a date specified by
the court. The clerk of court shall provide. without charge, to any
parent ordered to provide a statement of income, assets. debts and
living expenses a document setting forth the percentage standard
established by the department of workforce development under s.
49.22 (9) and the manner of its application established by the
department of health and family services under s. 46.247 and list-
ing the factors that a court may consider under s. 46.10 (14) (c).

(d) If the court orders the child’s parent to provide a statement
of income, assets, debts and living expenses to the court or if the
court orders the child’s parent to provide that statement to the per-
son or agency primarily responsible for implementing the disposi-
tional order and that person or agency is not the county department
or, in a county having a population of 500,000 or more, the depart-
ment, the court shall also order the child’s parent to provide that
statement to the county department or, in a county having a popu-
lation of 500,000 or more, the department by a date specified by
the court. The county department or, in a county having a popula-
tion of 500,000 or more, the department shall provide, without
charge. to the parent a form on which to provide that statement,
and the parent shall provide that statement on that form. The
county department or, in a county having a population of 500,000
or more, the department shall use the information provided in the
statement to determine whether the department niay claim federal
foster care and adoption assistance reimbursement under 42 USC
670 to 679a for the cost of providing care for the child.

(Am) If ahearing is held under sub. (1) (a), any party may pres-
ent evidence relevant to the issue of revision of the dispositional
order. In addition, the court shall give a foster parent, treatment
foster parent, or other physical custodian described in s. 48.62 (2)
of the child an opportunity to be heard at the hearing by permitting
the foster parent, treatment foster parent, or other physical custo-
dian to make a written or oral statemcnt during the hearing, or to
submit a written statement prior to the hearing, relevant to the
issue of revision. A foster parent, treatment foster parent, or other
physical custodian described in s. 48.62 (2) who receives notice
of a hearingunder sub. (1) (a) and an opportunityto be heard under
this subsection does not become a party to the proceeding on
which the hearing is held solely on the basis of receiving that
notice and opportunity to be heard.

(2) If the court revises a dispositional order with respect to the
amount of child support to be paid by a parent for the care and

maintenance of the parent’s minor child who has been placed by
a court order under this chapter in a residential, nonmedical facil-
ity, the court shall determine the liability of the parent in the man-
ner provided in s.46.10 (14).

History: 1977c. 354; 1979c¢. 300; 1985a. 172; 1993 a. 481; 1995a. 275,404;
1997a. 3, 80, 237, 292; 1999a. 103, 149: 2001 a. 38,109.

Sub. (1) does not set the procedure to adjudicate the issue of residence for an
incompetent minor whoseJaarent‘s residence has changed. ‘Waukieshas County V.
Dodge County, 229 Wis. 2d 766,601 ™. 1d 296 (Ct. App. 1999).

48.365 Extension of orders. (1) In this section, a child is
considered to have been placed outside of his or her home on the
date on which the child was first removed from his or her home.

() The parent, child, guardian, legal custodian, expectant
mother, unborn child by the unborn child’s guardian ad litem, any
person or agency bound by the dispositional order, the district
attorney or corporation counsel in the county in which the disposi-
tional order was entered or the court on its own motion, may
request an extension of an order under s. 48.355 including an order
under s. 48.355 that was entered before the child was born. The
request shall be submitted to the court which entered the order. No
order under s. 48.355 may be extended except as provided in this
section.

(2) No order may be extended without a hearing. The court
shall notify the child, the child’s parent, guardian and legal custo-
dian, all the parties present at the original hearing, the child’s fos-
ter parent, treatment foster parent or other physical custodian
described in s.48.62 (2), the child’s court-appointed special advo-
cate, the district attorney or corporation counsel in the county in
which the dispositional order was entered and, if the child is an
expectant mother of an unborn child under s. 48.133, the unborn
child by the unborn child’s guardian ad litem, or shall notify the
adult expectant mother, the unborn child through the unborn
child’s guardian ad litem, all the parties present at the original
hearing and the district attorney or corporation counsel in the
county in which the dispositional order was entered, of the time
and place of the hearing.

(29) (a) Atthe hearing the person or agency primarily respon-
sible for providing services to the child or expectant mother shall
file with the court a written report stating to what extent the dis-
positional order has been meeting the objectives of the plan for the
rehabilitation or care and treatment of the child or for the rehabi-
litation and treatment of the expectant mother and the care of the
unborn child.

(b) If the child is placed outside of his or her home, the report
shall include all of the following:

1. A copy of the report of the review panel under s.48.38 (5),
if any, and a response to the report from the agency primarily
responsible for providing services to the child.

2. An evaluation of the child’s adjustment to the placement
and of any progress the child has made, suggestions for amend-
ment of the permanency plan, and specific information showing
the efforts that have been made to achieve the goal of the perma-
nency plan, including, if applicable, the efforts of the parents to
remedy the factors that contributed to the child’s placement,
unless return of the child to the home is the goal of the permanency
plan and any of the circumstances specified in s. 48.355 (2d) (b)
1. to 5. applies.

3. If the child has been placed outside of his or her home for
15 of the most recent 22 months, not including any period during
which the child was a runaway from the out—of-home placement
or the first 6 months of any period during which the child was
returned to his or her home for a trial home visit, a statement of
whether or not a recommendation has been made to terminate the
parental rights of the parents of the child. If arecommendation for
a termination of parental rights has been made, the statement shall
indicate the date on which the recommendation was made, any
previous progress made to accomplish the termination of parental
rights, any barriers to the termination of parental rights, specific
steps to overcome the barriers and when the steps will be com-
plcted. reasons why adoption would be in the best interest of the
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child, and whether or not the child should be registered with the
adoption information exchange. If a recommendation for ter-
mination of parental rights has not been made, the statement shall
include an explanation of the reasons why a recommendation for
termination of parental rights has not been made. If the lack of
appropriate adoptive resources is the primary reason for not rec-
ommending a termination of parental rights, the agency shall rec-
ommend that the child be registered with the adoption information
exchange or report the reason why registering the child is contrary
to the best interest of the child.

(c) In cases where the child has not been placed outside the
home, the report shall contain a description of efforts that have
been made by all parties concerned toward meeting the objectives
of treatment, care or rehabilitation, an explanation of why these
efforts have not yet succeeded in meeting the objective, and antici-
pated future planning for the child.

(2m) (a) 1. Any party may present evidence relevant to the
issue of extension. If the child is placed outside of his or her home,
the person or agency primarily responsible for providing services
to the child shall present as evidence specific information showing
that the agency has made reasonable efforts to achieve the goal of
the child's permanency plan, unless retum of the child to the home
is the goal of the permanency plan and any of the circumstances
specified in s. 48.355 (2d) (b) 1. to 5. applies. The judge shall
make findings of fact and conclusions of law based on the evi-
dence. The findings of fact shall include a finding as to whether
reasonable efforts were made by the agency primarily responsible
for providing services to the child to achieve the goal of the child's
permanency plan, unless return of the child to the home is the goal
of the permanency plan and the judge finds that any of the circum-
stances specified in s. 48.355 (2d) (h) 1. to 5. applies. An order
shall be issued under s. 48.355.

2. If thejudge finds that any of the circumstances specified
in s. 48.355 (2d) (b) 1. to 5. applies with respect to a parent, the
order shall include a determination that the person or agency pri-
marily responsible for providing services to the child is not
required to make reasonable efforts with respect to the parent to
make it possible for the child to return safely to his or her home.

3. The judge shall make the findings specified in suhd. I.
relating to reasonable efforts to achieve the goal of the child's per-
manency plan and the findings specified in subd. 2. on a case--by
case basis based on circumstances specific to the child and shall
document or reference the specific information on which those
findings are based in the order issued under s. 48.355. An order
that merely references subd. 1. or 2. without documenting or refer-
encing that specific information in the order or an amended order
that retroactively corrects an earlier order that does not comply
with this subdivision is not sufficient to comply with this subdivi-
sion.

(ad) I. Ifthe judge finds that any of the circumstances speci-
fied in s. 48.355 (2d) (b) 1. to 5. applies with respect to a parent,
the judge shall hold a hearing within 30 days after the date of that
finding to determine the permanency plan for the child. If a hear-
ing is held under this subdivision, the agency responsible for pre-
paring the permanency plan shall file the permanency plan with
the court not less than 5 days before the date of the hearing.

2. Ifahearing is held under subd. 1., at least 10 days before
the date of the hearing the court shall notify the child, any parent,
guardian, and legal custodian of the child, and any foster parent,
treatment foster parent, or other physical custodian described in
s.48.62 (2) of the child of the time, place, and purpose of the hear-
ing.

(ag) The court shall give a foster parent, treatment foster par-
ent, or other physical custodian described in s. 48.62 (2) who is
notified of a hearing under par. (ad) 2. or sub. (2) an opportunity
to be heard at the hearing by permitting the foster parent, treatment
fostcr parent, or other physical custodian to make a written or oral
statement during the hearing, or to submit a written statement
prior to the hearing. relevant to the issue of extension. A fostcr

parent, treatment foster parent, or other physical custodian
described in s. 48.62 (2) who receives notice of a hearing under
par. (ad) 2. or sub. (2) and an opportunity to be heard under this
paragraph does not become a party to the proceeding on which the
hearing is held solely on the basis of receiving that notice and
opportunity to be heard.

(b) Ifachild has been placed outside the home under s. 48.345,
or if an adult expectant mother has been placed outside the home
under s. 48.347, and an extension is ordered under this subsection,
the judge shall state in the record the reason for the extension.

(3) The appearance of any child may be waived by consent of
the child, counsel or guardian ad litem.

(4) The judge shall determine which dispositions are to be
considered for extensions.

(5) Except as provided in s.48.368, an order under this section
that continues the placement of a child in his or her home or that
relates to an unborn child of an adult expectant mother shall be for
a specified length of time not to exceed one year after its date of
entry. Except as provided in s. 48.368, an order under this section
that continues the placement of a child in an out-of—homeplace-
ment shall be for a specified length of time not to exceed the date
on which the child reaches 18 years of age, one year after the date
of entry of the order. or, if the child is a full-time student at a sec-
ondary school or its vocational or technical equivalent and is rea-
sonably expected to complete the program before reaching 19
years of age, the date on which the child reaches 19 years of age,
whichever is later.

(6) If a request to extend a dispositional order is made prior to
the termination of the order, but the court is unable to conduct a
hearing on the request prior to the termination date, the court may
extend the order for a period of not more than 30 days, not includ-
ing any period of delay resulting from any of the circumstances
specified in s. 48.315(1).

(7) Nothing in this section may be construed to allow any
changes in placement. Changes in placement may take place only
under s. 48.357.

History: 1977 c. 354; 1979c. 300: 1983 a. 351, 399, 538; 1985 a. 172; 1987 a.
383; 1989 a. 31, 86, 107, 359; 1993a. 16, 98, 377, 446; 1995a. 27. 77, 275; 1997a.
27,80, 237,292: 1999a. 32. 149;2001 a. 108.

A dispositional order may be extended without a finding of dangerousness. In
Interest of R.E.H. 101 Wis. 2d 637,305 N.W.2d 162 (Ct. App. 1981).

An extension under sub. (6) does not deprive ajuvenile of liberty without due pro-
cess. In Interest of S.D.R. 109 Wis. 2d 567, 326 N.W.2d 762 (1982).

Mandatory time limits affect a trial court's competency to act, but an objection
must be raised before the trial court to avoid waiver. In Interest of L.M.C. 146 Wis.
2d 377,430 N.W.2d 352 (Ct. App. 1988).

The court may extend a dispositional order for 30 days under sub. (6) to consider

a petition to extend the original order even when the juvenile turns 18 during the
extension period. In Interest of W.P. 153 Wis. 2d 50. 449 N.W.2d 615 (1990).

‘The court loses competence to exercisejurisdiction to extend an order when a hear-
ing is not held within the 30-day period under sub. (6): the 30-day period may not
be expanded by continuance under s.48.315 and the court’s loss of competence can-
not be waived. In Interest of B.J.N. 162 Wis. 2d 635.469 N.W.2d 845 (1991).

48.366 Extended court jurisdiction. (1) APPLICABILITY.
(a) Subject to par. (c), if the person committed any crime specified
under s. 940.01, 940.02. 940.05, 940.21, 940.225 (1) (a) to (c),
948.03 or 948.04, is adjudged delinquent on that basis and is
placed in a secured correctional facility under s. 48.34 (4m), 1993
stats., the court shall enter an order extending its jurisdiction as
follows:

1. Ifthe act for which the person was adjudged delinquent was
a violation of s. 940.01, the order shall remain in effect until the
person reaches 25 years of age or until the termination of the order
under sub. (6), whichever occurs earlier.

2. Ifthe act for which the person was adjudged delinquent was
any other violation specified in this paragraph, the order shall
remain in effect until the person reaches 21 years of age or until
the termination of the order under sub. {6), whichever occurs ear-
lier.

(b) Subject to par. (c), if the person committed a crime speci-
fied in s. 940.20 (1) or 946.43 while placed in a secured correc-
tional facility and is adjudged delinquent on that basis following
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transfer of jurisdiction under s. 970.032, the court shall enter an
order extending itsjurisdiction until the person reaches 21 years
of age or until termination of the order under sub. {6), whichever
occurs earlier.

(c) A court may not enter an order extending itsjurisdiction as
provided in par. (a) or (b) with respect to any violation committed
after June 30, 1996.

(5) REvIEI® OF ORDER. (a) Any of the following may petition
the court for a revision of an order:

1. The person subject to the order.

2. The department of corrections or county department
ordered under s.48.34 (4n), 1993stats., to provide aftercare super-
vision of the person.

(b) The department of corrections or county department may,
at any time, file a petition proposing either release of a person sub-
jcct to an order to aftercare supervision or revocation of the per-
son’s aftercare supervision. The petition shall set forth in detail:

1. The proposed treatment and supervision plan and proposed
institutional placement, if any.

2. Any available information that is relevant to the advisabil-
ity of revising the order.

(c) The person subject to an order may, no more often than once
each year, file a petition proposing his or her release to aftercare
supervision. The petition shall set forth in detail:

1. The proposed conditions of aftercare supervision.

2. Any available information that is relevant to the advisabil-
ity of revising the order.

(d) I. At the time the deparhnent of corrections or county
department files a petition under par. (a), it shall provide written
notice of the petition to the person who is the subject of the peti-
tion. The notice to the person who is the subject of the petition
shall state that the person has a right to request a hearing on the
petition and, if the petition is for revocation of a person’s aftercare
supervision, that the person has the right to counsel. The depart-
ment of corrections or county department shall also provide writ-
ten notice of the petition to the office of the district attorney that
fled the petition on the basis of which the child was adjudged
delinquent and the victim, if any, of the delinquent act.

2. At the time a person subjectto an order files a petition under
par. (a), the person shall provide written notice of the petition to
the department of corrections or county department, as applicable.

(e) In making a determination under this subsection, the court
shall balance the needs of the person with the protection of the
public.

(f) If the court grants a petition to release a person to aftercare
supervision and the person’s county of residence is one in which
the county department provides aftercare supervision, the depart-
ment of corrections may contract with the county department
under s. 301.08 (2) for aftercare supervision of the person.

(g) Sections 48.357 and 48.363 do not apply to orders under
this subsection.

(6) PETITION FOR DISCHARGE; HEARINGS. (a) Any of the follow-
ing may petition the court that entered an order to terminate the
order and to discharge the person subject to the order from super-
vision:

1. The person subject to the order.

2. The department of corrections or county department
ordered under s. 48.34 (4n), 1993 stats., to provide aftercare super-
vision of the person.

(b) The petition shall state the factual basis for the petitioner’s
belief that discharge will not pose a threat of bodily harm to other
persons. The department of corrections or county department
may file a petition at any time. The person subjectto the ordcr may
file a petition not more often than once a year.

(c) 1. At the time the department of corrections or county
department files a petition under par. (a), it shall provide written
notice of the petition to the person who is the subject of the peti-

tion. The notice to the person who is the subject of the petition
shall state that the person has the right to counsel. The department
of corrections or county department shall also provide written
notice of the petition to the office of the district attorney that filed
the petition on the basis of which the person was adjudged delin-
quent and to the victim, if any, of the delinquent act.

2. At the time a person subjectto an order files a petition under
par. (), he or she shall provide written notice of the petition to the
department of corrections or county department, whichever has
been ordered under s. 48.34 (4n), 1993 stats., to provide aftercare
supervision of the person.

(d) If the court denies the petition, the person shall remain
under the jurisdiction of the court until the expiration of the order
or until a subsequent petition for discharge under this subsection
is granted, whichever is sooner.

(7) NoTICE OF HEARING. Upon receipt of a request for a hearing
under sub. (5)or upon receipt of a petition under sub. (6), the court
shall set a date for a hearing on the matter. In any of those cases,
the court shall notify the department of corrections and each per-
son specified in sub. (5)(d) 1. or (6) (c) 1. of the hearing at least
7 days before the hearing, except that if any such person lives out-
side of this state, the notice shall be mailed at least 14 days before
the hearing.

(8) TRANSFER TO OR BETWEEN FACILITIES. The department of
corrections may transfer a person subject to an order between
secured correctional facilities. After the person attains the age of
17 years, the department of corrections may place the person in a
state prison named in S. 302.01, except that the department of
corrections may not place any person under the age of 18years in
the correctional institution authorized in s.301.16 (1n). Ifthe per-
son is 15 years of age or over, the department of corrections may
transfer the person to the Racine youthful offender correctional
facility named in s. 302.01 as provided in s. 938.357 (4) (d). Ifthe
department of corrections places a person subject to an order
under this section in a state prison, that department shall provide
services for that person from the appropriate appropriation under
S.20.410(1). The department of corrections may transfer a person
placed in a state prison under this subsection to or between state
prisons named in s. 302.01 without petitioning for revision of the
order under sub. (5)(a), except that the department of corrections
may not transfer any person under the age of 18 years to the
correctional institution authorized in s. 301.16 (1n).

History: 1987a.27; 1989a. 31, 107,359; 1993a. 98,385; 1995a. 27.77; 1997
a. 27,35; 2001 a. 16.

48.368 Continuation oF dispositional orders. (1) If a
petition for termination of parental rights is filed under s. 48.41 or
48.415 or an appeal from ajudgment terminating or denying ter-
mination of parental rights is filed during the year in which a dis-
positional order under s. 48.355 or an extension order under s.
48.365 is in effect, the dispositional or extension order shall
remain in effect until all proceedings related to the filing of the
petition or an appeal are concluded.

(2) If a child’s placement with a guardian appointed under s.
48.977 (2) is designated by the court under s. 48.977 (3) as a per-
manent foster placement for the child while a dispositional order
under s. 48.345, a revision order under s. 48.363 or an extension
order under s. 48.365 is in effect with respect to the child, such dis-
positional order, revision order or extension order shall remain in
effect until the earliest of the following:

(a) Thirty days after the guardianship terminates under s.
48.977 (7).

(b) A court enters a change in placement order under s. 48.357.

{c) A court order terminates such dispositional order, revision
order or extension order.

(d) The child attains the age of 18 years.
History: 1989 a. 86; 1993a. 446; Stats. 1993s. 38.368; 1995a. 275: 1997a. §0.

48.37 Costs. (IAcourt assigned to exercise jurisdiction
under this chapter and ch. 938 may not assess costs or assessments
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against a child under 14 years of age but may assess costs against
a child 14 years of age or older.

(2) Notwithstanding sub. (1), no costs, penalty assessments or
jail assessments may be assessed against any child in a circuit
court exercising jurisdiction under s. 48.16.

History: 1977c. 354,449. 1979c.300,359; 1987a. 27; 1991 a. 263: 1993a. 387;
1995a. 77.

48.371 Access to certain information by substitute
care provider. (1) If achild is placed in a foster home, treat-
ment foster home, group home, or residential care center for chil-
dren and youth, including a placement under s. 48.205 or 48.21,
the agency, as defined in s. 48.38 (1) (), that placed the child or
arranged for the placement of the child shall provide the following
information to the foster parent, treatment foster parent, or opera-
tor of the group home or residential care center for children and
youth at the time of placement or, if the information has not been
provided to the agency by that time, as soon as possible after the
date on which the agency receives that information, but not more
than 2 working days after that date:

(a) Results of a test or a series of tests of the child to determine
the presence of HIV, as defined in s. 968.38 (1) (b), antigen or non-
antigenic products of HIV, or an antibody to HIV, as provided
under s. 252.15 (5) (a) 19., including results included in a court
report or permanency plan. At the time that the test results are pro-
vided, the agency shall notify the foster parent, treatment foster
parent, or operator of the group home or residential care center for
children and youth of the confidentiality requirements under s.
252.15 (6).

(b) Results of any tests of the child to detcrniine the presence
of viral hepatitis, type B, including results included in a court
report or permanency plan. The foster parent, treatment foster
parent, or operator of a group home or residential care center for
children and youth receiving infonnation under this paragraph
shall keep the information confidential.

(c) Any other medical information concerning the child that is
necessary for the care of the child. The foster parent, treatment
foster parent, or operator of a group home or residential care cen-
ter for children and youth receiving infomiation under this para-
graph shall keep the information confidential.

(3) At the time of placement of a child in a foster home, treat-
ment foster home, group home, or residential care center for chil-
dren and youth or, if the information is not available at that time,
as soon as possible after the date on which the court report or per-
manency plan has been submitted, but no later than 7 days after
that date, the agency, as defined in s.48.38 (1) (a), responsible for
preparing the child’s permanency plan shall provide to the foster
parent, treatment foster parent, or operator of the group home or
residential care center for children and youth information con-
tained in the court report submittedunder s. 48.33 (1), 48.365 (2g),
48.425 (1), 48.831 (2) or 48.837 (4) (c) or permanency plan sub-
mitted under s. 48.355 (2¢), 48.38, 48.43 (1) (c) or (5) (c), 48.63
(4) or (5) (c) or 48.831 (4) (e) relating to findings or opinions of
the court or agency that prepared the court report or permanency
plan relating to any of the following:

a) Any mental, emotional, cognitive, developmental, or
behavioral disability of the child. The foster parent, treatment fos-
ter parent, or operator of a group home or residential care center
for children and youth receiving information under this subsec-
tion shall keep the information confidential.

(b) Any involvement of the child in any criminal gang, as
defined in s. 939.22 (9), or in any other group in which any child
was traumatized as a result of his or her association with that
group. The foster parent, treatment foster parent, or operator of
a group home or residential care center for children and youth
receiving information under this paragraph shall keep the infor-
mation confidential.

(c) Any involvement of the child in any activities that are
harmful to the child’s physical, mental, or moral well-being. The

foster parent, treatment foster parent, or operator of a group home
or residential care center for children and youth receiving infor-
mation under this paragraph shall keep the information confiden-
tial.

(d) Any involvement of the child, whether as victim or perpe-
trator, in sexual intercourse or sexual contact in violation of s.
940.225, 948.02, or 948.025, prostitution in violation of s. 944.30,
sexual exploitation of a child in violation of s. 948.05, or causing
a child to view or listen to sexual activity in Violation of s. 948.055,
if the information is necessary for the care of the child or for the
protection of any person living in the foster home, treatment foster
home, group home, or residential care center for children and
youth. The foster parent, treatment foster parent, or operator of a
group home or residential care center for children and youth
receiving information under this paragraph shall keep the infor-
mation confidential.

(e) The religious affiliation or belief of the child.

History: 1993a. 395; 1995 a. 275; 1997a. 272; 2001 a. 59.69. 105.

NOTE:: 1993 Wis. Act 395, which created this section, contains extensive
explanatory notes.

48.373 Medical authorization. (1) The court assigned to
exercise jurisdiction under this chapter and ch. 938 may authorize
medical services including surgical procedures when needed if the
court assigned to exercise jurisdiction under this chapter and ch.
938 determines that reasonable cause exists for the services and
that the minor is within the jurisdiction of the court assigned to
exercise jurisdiction under this chapter and ch. 938 and consents.

(2) Section 48.375 (7) applies if the medical service autho-
rized under sub. (1) is an abortion.

(3) In aproceeding under s.48.375 (7), a circuit court exercis-
ingjurisdiction under s. 48.16 may not authorize any medical ser-
vices ather than the performance or inducement of an abortion.

History: 1971 c. 105; 1977c. 354 5. 64: 1977¢. 449; Stats. 1977s. 48.373; 1991
a.263: 1993a. 32; 1995a. 77.

48.375 Parental consent required prior to abortion;
judicial waiver procedure. (1) LEGISLATIVE FINDINGS AND
INTENT. (a) The legislature finds that:

1. Immature minors often lack the ability to make fully
informed choices that take account of both immediate and long -
range consequences.

2. The medical, emotional and psychological consequences
of abortion and of childbirth arc serious and can b lasting, partic-
ularly when the patient is immature.

3. The capacity to become pregnant and the capacity for
mature judgment concerning the wisdom of bearing a child or of
having an abortion are not necessarily related.

4. Parents ordinarily possess information essential to a physi-
cian’s exercise of the physician’s best medical judgment concern-
ing a minor.

5. Parents who are aware that their minor is pregnant or has
had an abortion may better ensure that she receives adequate med-
ical attention during her pregnancy or after her abortion.

6. Parental knowledge of a minor’s pregnancy and parental
consent to an abortion are usually desirable and in the best interest
of the minor.

(b) It is the intent of the legislature in enacting this section to
further the purposes set forth in s.48.01, and in particular to fur-
ther the important and compelling state interests in:

1. Protecting minors against their own immaturity.

2. Fostering the family structure and preserving it as a viable
social unit.

3. Protecting the rights of parents to rear minors who are
members of their households.

(2) DEFINITIONS. In this section:

(a) “Abortion” means the use of any instrument, medicine,
drug or any other substance or device with intent to terminate the
pregnancy of a minor after implantation of a fertilized human
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ovum and with intent other than to increase the probability of a
live birth, to preserve the life or health of the infant after live birth
or to remove a dead fetus.

(b) “Adult family member” means any of the following who
is at least 25 years of age:

1. Grandparent.

2. Aunt.

3. Uncle.

4. Sister.

5. Brother.

(c) “Counselor” means a physician including a physician spe-
cializing in psychiatry, a licensed psychologist, as defined in s.
455.01 (4), or an ordained member of the clergy. “Counselor”
does not include any person who is employed by or otherwise
affiliated with a reproductive health care facility, a family plan-
ning clinic or a family planning agency; any person affiliated with
the performance of abortions, except abortions performed to save
the life of the mother; or any person who may profit from giving
advice to seek an abortion.

(d) Notwithstanding s. 48.02 (2m), “court” means any circuit
court within this state.

{e) “Emancipated minor” means a minor who is or has been
married; a minor who has previously given birth; or a minor who
has been freed from the care, custody and control of her parents,
with little likelihood of returning to the care, custody and control
prior to marriage or prior to reaching the age of majority.

(em) “Member of the clergy” has the meaning given in s.
765.002 (1).

(9) “Physician” means a person licensed to practice medicine
and surgery under ch. 448.

(h) “Referring physician” means a physician who refers a
minor to another physician for the purpose of obtaining an abor-
tion.

(3) ArpLicaBILITY. This section applies whether or not the
minor who initiates the proceeding is a resident of this state.

(4) PARENTAL CONSENT REQUIRED. (@) Except as provided in
this section, no person may perform or induce an abortion on or
for a minor who is not an emancipated minor uniess the person is
a physician and one of the following applies:

1. The person or the person’s agent has, either directly or
through a referring physician or his or her agent, received and
made part of the minor’s medical rccord, under the requirements
of s. 253.10, the voluntary and informed written consent of the
minor and the voluntary and informed written consent of one of
her parents; or of the minor’s guardian or legal custodian, if one
has been appointed; or of an adult family member of the minor; or
of one of the minor’s foster parents or treatment foster parents, if
the minor has been placed in a foster home or treatment foster
home and the minor’s parent has signed a waiver granting the
department, a county department, the foster parent or the treat-
ment foster parent the authority to consent to medical services or
treatment on behalf of the minor.

2. The court has granted a petition under sub. (7).

(b) Paragraph (a) does not apply if the person who intends to
perform or induce the abortion is a physician and any of the fol-
lowing occurs:

1. The person who intends to perfonn or induce the abortion
believes, to the best of his or her medical judgment based on the
facts of the case before him or her, that a medical emergency exists
that complicates the pregnancy so as to require an immediate
abortion.

1g. The minor provides the person who intends to perform or
induce the abortion with a written statement, signed and dated by
the minor, in which the minor swears that the pregnancy is the
result of a sexual assault in violation of s. 940.225 (1), (2)or (3)
in which the minor did not indicate a freely given agreement to
have sexual intercourse. The person who intends to perform or
induce the abortion shall place the statement in the minor’s medi-

cal record and report the sexual intercourse as required under s.
48.981 (2) or (2m) (e). Any minor who makes a false statement
under this subdivision, which the minor does not believe is true,
is subject to a proceeding under s. 938.12 or 938.13 (12), which-
ever is applicable, based on a violation of s. 946.32 (2).

Im. A physician who specializes in psychiatry or a licensed
psychologist, as defined in s. 455.01 (4), states in writing that the
physician or psychologist believes, to the best of his or her profes-
sional judgment based on the facts of the case before him or her,
that the minor is likely to commit suicide rather than file a petition
under s. 48.257 or approach her parent, or guardian or legal custo-
dian, if one has been appointed, or an adult family member of the
minor, or one of the minors foster parents or treatment foster par-
ents, if the minor has been placed in a foster home or treatment fos-
ter home and the minor’s parent has signed a waiver granting the
department, a county department, the foster parent or the treat-
ment foster parent the authority to consent to-medical services or
treatment on behalf of the minor, for consent.

2. The minor provides the person who intends to perform or
induce the abortion with a written statement, signed and dated by
the minor, that the pregnancy is the result of sexual intercourse
with a caregiver specified in s.48.981 (1) (am) 1., 2., 3., 4. or 8.
The person who intends to perform or induce the abortion shall
place the statement in the minor’s medical record. The person
who intends to perform or induce the abortion shall report the
sexual intercourse as required under s. 48.981 (2m) (d) 1.

3. The minor provides the person who intends to perform or
induce the abortion with a written statement, signed and dated by
the minor, that a parent who has legal custody of the minor, or the
minor’s guardian or legal custodian, if one has been appointed, or
an adult family member of the minor, or a foster parent or treat-
ment foster parent, if the minor has been placed in a foster home
or treatment foster home and the minor’s parent has signed a
waiver granting the department, a county department, the foster
parent or the treatment foster parent the authority to consent to
medical services or treatment on behalf of the minor, has inflicted
abuse on the minor. The person who intends to perform or induce
the abortion shall place the statement in the minor’s medical
rccord. The person who intends to perform or induce the abortion
shall report the abuse as required under s. 48.981 (2).

(5) CounseLing. Any minor who is pregnant and who is seek-
ing an abortion and any minor who has had an abortion may
receive counseling from a counselor of her choice. A county
department may refer the minor to a private counselor.

(B)RiGHT TO PETITION COURT FOR WAIVER. Any pregnant
minor who is seeking an abortion in this state, and any member of
the clergy on the minor’s behalf, may file a petition specified
under s. 48.257 with any court for a waiver of the parental consent
requirement under sub. (4) (a) 1.

(7) Court PROCEDURE. () Receipt of perition, initial appear-
ance. On the date that a petition under s. 48.257 is filed, or if it is
impossible to do so on that day, on the next calendar day, the court
shall hold an initial appearance in chambers at which the minor or
the membcr of the clergy who filed the petition on behalf of the
minor, if any, is present and shall do all of the following:

1. Appoint legal counsel under s. 48.23 (1m) (cm) for the
minor if the minor is not represented by counsel.

3. Setatime for a hearing on the petition that will enable the
court to comply with the time limit specified in par. (d) 1.

4. Notify the minor, the minor’s counsel, if any, the member
of the clergy who filed the petition on behalf of the minor, if any,
and the minor’s guardian ad litem, if any, of the time, date and
place of the hearing.

(am) Guardian ad litem; appointment. At the initial appear-
ance under par. (a), the court may also, in its discretion, appoint
a guardian ad litem under s. 48.235 (1) (d).

(b) Hearing, evidence. The court shall hold a confidential
hearing on a petition that is filed by a minor. The hearing shall be
held in chambers, unless a public fact—finding hearing is
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demanded by the minor through her counsel. At the hearing, the
court shall consider the report of the guardian ad litem, if any, and
hear evidence relating to all of the following:

1. The emotional development, maturity, intellect and under-
standing of the minor.

2. The understanding of the minor about the nature of, pos-
sible consequences of and alternatives to the intended abortion
procedure.

3. Any other evidence that the court may find useful in mak-
ing the determination under par. (c).

(bm) Member of the clergy’s affidavit. |f a member of the
clergy files a petition under s. 48.257 on behalf of a minor, the
member of the clergy shall file with the petition an affidavit stating
that the member of the clergy has met personally with the minor
and has explored with the minor the alternative choices available
to the minor for managing the pregnancy, including carrying the
pregnancy to term and keeping the infant, carrying the pregnancy
to term and placing the infant with a relative or with another family
for adoption or having an abortion, and has discussed with the
minor the possibility of involving one of the persons specified in
sub. (4) (a) 1. in the minor’s decision making concerning the preg-
nancy and whether or not in the opinion of the minor that involve-
ment would be in the minor’s best interests. The court may make
the determination under par. (c) on the basis of the ordained mem-
ber of the clergy’s affidavit or may, in its discretion, require the
minor to attend an interview with the court in chambers before
making that determination. Any information supplied by a minor
to a member of the clergy in preparation of the petition under s.
48.257 or the affidavit under this paragraph shall be kept confi-
dential and may only be disclosed to the court in connection with
a proceeding under this subsection.

(c) Determination. The court shall grant the petition if the
court finds that any of the following standards applies:

1. That the minor is mature and well-informed enough to
make the abortion decision on her own.

2. That the performance or inducement of the abortion is in
the minor’s best interests.

(d) Time limit. |. The court shall make the determinationunder
par. (c) and issue an order within 3 calendar days after the initial
appearance unless the minor and her counsel, or the member of the
clergy who filed the petition on behalf of the minor, if any, consent
to an extension of the time period. The order shall be effective
immediately. The court shall prepare and file with the clerk of
court findings of fact, conclusions of law and a final order granting
or denying the petition within 24 hours after making the deter-
mination and order. If the court grants the petition, the court shall
immediately so notify the minor by personal service on her coun-
sel, or the member of the clergy who filed the petition on behalf
of the minor, if any, of a certified copy of the court’s order granting
the petition. If the court denies the petition, the court shall imme-
diately so notify the minor by personal service on her counsel, or
the member of the clergy who filed the petition on behalf of the
minor, if any, of a copy of the court’s order denying the petition
and shall also notify the minor by her counsel, or the member of
the clergy who filed the petition on behalf of the minor, if any, that
she has aright to initiate an appeal under s. 809.105.

Im. Except as provided under s. 48.315 (1) (b), (¢}, (f), and
(h), if the court failsto comply with the time limits specified under
subd. |. without the prior consent of the minor and the minor’s
counsel, if any, or the member of the clergy who filed the petition
on behalf of the minor, if any, the minor and the minor’s counsel,
if any, or the member of the clergy, if any, shall select a temporary
reserve judge, as defined in s. 753.075 (1) (b), to make the deter-
mination under par. (c) and issue an order granting or denying the
petition and the chiefjudge of the judicial administrative district
in which the court is located shall assign the temporary reserve
judge selected by the minor and the minor’s counsel, if any, or the
member of the clergy, if any, to make the determination and issue
the order. A temporary reservejudge assigned under this subdivi-

sion to make a determination under par. (c) and issue an order
granting or denying a petition shall make the determination and
issue the order within 2 calendar days after the assignment, unless
the minor and her counsel, if any, or the member of the clergy who
filed the petition on behalf of the minor, if any, consent to an exten-
sion of that time period. The order shall be effective immediately.
The court shall prepare and file with the clerk of court findings of
fact, conclusions of law and a final order granting or denying the
petition, and shall notify the minor of the court’s order, as pro-
vided under subd. 1.

2. Counsel for the minor, or the member of the clergy who
filed the petition on behalf of the minor, if any, shall immediately,
upon notification under subd. 1. or Im. that the court has granted
or denied the petition, notify the minor. If the court has granted
the petition, counsel for the minor, or the member of the clergy
who filed the petition on behalf of the minor, if any. shall hand
deliver a certified copy of the court order to the person who
intends to perform or induce the abortion. If with reasonable dili-
gence the person who intends to perform or induce the abortion
cannot be located for delivery, then counsel for the minor, or the
member of the clergy who filed the petition on behalf of the minor,
if any, shall leave a certified copy of the order with the person’s
agent at the person’s principal place of business. If a clinic or med-
ical facility is specified in the petition as the corporation, limited
liability company, partnership or other unincorporated associa-
tion that employs the person who intends to perform or induce the
abortion, then counsel for the minor, or the member of the clergy
who filed the petition on behalf of the minor, if any, shall hand
deliver a certified copy of the order to an agent of the corporation,
limited liability company, partnership or other unincorporated
association at its principal place of business. There may be no ser-
vice by mail or publication. The person or agent who receives the
certified copy of the order under this subdivision shall place the
copy in the minor’s medical record.

(e) Confidentialiry. The identity of a minor who files or for
whom is filed a petition under s. 48.257 and all records and other
papers relating to a proceeding under this subsection shall be kept
confidential except for use in a forfeiture action under s. 895.037
(2), a civil action filed under s. 895.037 (3) or a child abuse or
neglect investigation under s. 48.981.

(f) Certain persons harred fivwm proceedings. No parent, or
guardian or legal custodian, if one has been appointed, or foster
parent or treatment foster parent, if the minor has been placed in
a foster home or treatment foster home and the minor’s parent has
signed a waiver granting the department, a county department, the
foster parent or the treatment foster parent the authority to consent
to medical services or treatment on behalf of the minor, or adult
family member, of any minor who is seeking a court determination
under this subsection may attend, intervene or give evidence in
any proceeding under this subsection.

(8) ArpEAL. An appeal by a minor from an order of the trial
court denying a petition under sub. (7) may be taken to the court
of appeals as a matter of right under s. 808.03 (1) and is governed
by s. 809.105.

g I—|Iigt30ry: 1991 a. 263.315; 1993a. 112, 230, 446; 1995 a. 77,275,309; 2001 a.

The essential holding of Roe v. Ifushs allowing abortion is upheld, but various state
restrictions on abortion are permissible. Planned Parenthoodv. Casey, 505 U.S. 833,
120 L. Ed. 2d 674 (1992).

SUBCHAPTER VII
PERMANENCY PLANNING; RECORDS

48.38 Permanency planning. (1) DermiTiONS In this sec-
tion:

(a) “Agency” means the department, a county department or
a licenscd child welfare agency.

(am) “Independcnt agency” means a private, nonprofit orga-
nization, but does not include a licensed child welfare agency that
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is authorized to prepare permanency plans or that is assigned the
primary responsibility of providing services under a permanency
plan.

(b) “Permanency plan” means a plan designed to ensure that
a child is reunified with his or her family whenever appropriate,
or that the child quickly attains a placement or home providing
long—term stability.

(2) PERMANENCY PLAN REQUIRED. Except as provided in sub.
(3), for each child living in a foster home, treatment foster home,
group home, residential care center for children and youth, secure
detention facility, or shelter care facility, the agency that placed
the child or arranged the placement or the agency assigned pri-
mary responsibility for providing services to the child under s.
48.355 shall prepare a written permanency plan, if any of the fol-
lowing conditions exists, and, for each child living in the home of
a relative other than a parent, that agency shall prepare a written
permanency plan, if any of the conditions specified in pars. (a)to
(e) exists:

(a) The child is being held in physical custody under s.48.207,
48.208 or 48.209.

(b) The child is in the legal custody of the agency.

(c) The child is under the supervision of an agency under s.
48.64 (2), under a consent decree under s. 48.32 (1) (b), or under
a court order under s. 48.355.

(d) The child was placed under a voluntary agreement between
the agency and the child’s parent under s.48.63 (1) or (5) (b).

(e) The child is under the guardianship of the agency.

(f) The child’s care would be paid for under s.49.19 but fors.
49.19 (20).

(9) The child’sparent is placed in a foster home, treatment fos-
ter home, group home, residential care center for children and
youth, secure detention facility. or shelter care facility and the
child is residing with that parent.

(3) TIME. Subjectto s.48.355 (2d) (c) 1., the agency shall file
the permanency plan with the court within 60 days after the date
on which the child was first removed from his or her home, except
that if the child is held for less than 60 days in a secure detention
facility, juvenile portion of a county jail, or a shelter care facility,
no permanency plan is required if the child is rctumed to his or her
home within that period.

(4) ConTENTS OF PLAN. The permanency plan shall include all
of the following:

(ag) The name, address, and telephone number of the child’s
parent, guardian, and legal custodian.

(am) The date on which the child was removed from his or her
home and the date on which the child was placed in out—of—home
care.

(ar) A description of the services offered and any services pro-
vided in an effort to prevent the removal of the child from his or
her home, while assuring that the health and safety of the child are
ihe paramount concerns, and to achieve the goal of the perma-
nency plan, except that the permanency plan is not required to
include a description of the services offered or provided with
respect to a parent of the child to prevent the removal of the child
from the home or to achieve the permanency plan goal of returning
the child safely to his or her home if any of the circumstances spe-
cified in s. 48.355 (2d) (b) 1. to 3. applies to that parent.

(b) The basis for the decision to hold the child in custody or to
place the child outside of his or her home.

(bm) A Statement a5 to the availability of a safe and appropriate
placement with a fit and willing relative of the child and, if a deci-
sion is made not to place the child with an available relative, a
statement as to why placement with the relative is not safe or
appropriate.

(c) The location and type of facility in which the child is cur-
rently held or placed, and the location and type of facility in which
the child will be placed.

(d) If the child is living more than 60 miles from his or her
home, documentation that placement within 60 miles of the
child’s home is either unavailable or inappropriate or documenta-
tion that placement more than 60 miles from the child’s home is
in the child’s best interests. The placement of a child in a licensed
foster home or a licensed treatment foster home more than 60
miles from the child’s home is presumed to be in the best interests
of the child if documentation is provided which shows all of the
following:

1. That the placement is made pursuant to a voluntary agree-
ment under s. 48.63 (1).

2. That the voluntary agreement provides that the child may
be placed more than 60 miles from the child’s home.

3. That the placement is made to facilitate the anticipated
adoptive placement of the child under s. 48.833 or 48.837.

(dg) Information about the child’s education, including all of
the following:

|. The name and address of the school in which the child is
or was most recently enrolled.

2. Any special education programs in which the child is or
was previously enrolled.

3. The grade level in which the child is or was most recently
enrolled and all information that is available concerning the
child’s grade level performance.

4. A summary of all available education recordsrelating to the
child that are relevant to any education goals included in the
education services plan prepared under s. 48.33 (1) (e).

(dm) If as a result of the placement the child has been or will
be transferred from the school in which the child is or most
recently was enrolled, documentation that a placement that would
maintain the child in that school is either unavailable or inap-
propriate or that a placement that would result in the child’s trans-
fer to another school would be in the child’s best interests.

(dr) Medical information relating to the child. including all of
the following:

1. The names and addresses of the child’s physician, dentist,
and any other health care provider that is or was previously pro-
viding health care services to the child.

2. The child’s immunization record, including the name and
date of each immunization administered to the child.

3. Any known medical condition for which the child is receiv-
ing medical care or treatment and any known serious medical con-
dition for which the child has previously received medical care or
treatment.

4. The name, purpose, and dosage of any medication that is
being administered to the child and the name of any medication
that causes the child to suffer an allergic or other negative reaction.

(e) A plan for ensuring the safety and appropriateness of the
placement and a description of the services provided to meet the
needs of the child and family, including a discussion of services
that have been investigated and considered and are not available
or likely to become available within a reasonable time to meet the
needs of the child or, if available, why such services are not safe
or appropriate.

(f) A description of the services that will be provided to the
child, the child’s family, and the child’s foster parent, the child’s
treatment foster parent, the operator of the facility where the child
is living, or the relative with whom the child is living to carry out
the dispositional order, including services planned to accomplish
all of the following:

1. Ensure proper care and treatment of the child and promote
safety and stability in the placement.

2. Meet the child’s physical, emotional, social, educational
and vocational needs.

3. Improve the conditions of the parents’ home to facilitate the
safe return of the child to his or her home, or, if appropriate, obtain
an alternative permanent placement for the child.
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(fg) The goal of the permanency plan or, if the agency is mak-
ing concurrent reasonable efforts under s. 48.355 (2b), the goals
of the permanency plan. If a goal of the permanency plan is any
goal other than return of the child to his or her home, the perma-
nency plan shall include the rationale for deciding on that goal.
If agoal of the permanency plan is an alternative permanent place-
ment under subd. 5., the permanency plan shall document a com-
pelling reason why it would not be in the best interest of the child
to pursue a goal specified in subds. I. to 4. The agency shall deter-
mine one or more of the following goals to be the goal or goals of
a child’s permanency plan:

1. Return of the child to the child’s home.
2. Placement of the child for adoption.
3. Placement of the child with a guardian.

4. Permanent placement of the child with a fit and willing rel-
ative.

5. Some other alternative permanent placement, including
sustaining care, independent living, or long—term foster care.

(fm) If the goal of the permanency plan is to place the child for
adoption, with a guardian, with a fit and willing relative, or in
some other alternative permanent placement, the efforts made to
achieve that goal.

(g) The conditions, if any, upon which the child will be
returned safely to his or her home, including any changes required
in the parents’ conduct, the child’s conduct or the nature of the
home.

(h) If the child is 15years of age or over, a description of the
programs and services that are or will be provided to assist the
child in preparing for the transition from out-of—home care to
independent living. The description shall include all of the fol-
lowing:

1. The anticipated age at which the child will be discharged
from out—of—home care.

2. The anticipated amount of time available in which to pre-
pare the child for the transition from out-of-home care to inde-
pendent living.

3. The anticipated location and living situation of the child on
discharge from out—of—home care.

4. A description of the assessment processes, tools, and meth-
ods that have been or will be used to determine the programs and
services that are or will be provided to assist the child in preparing
for the transition from out—of—home care to independent living.

5. The rationale for each program or service that is or will be
provided to assist the child in preparing for the transition from
out—of—home care to independent living, the time frames for
delivering those programs or services, and the intended outcome
of those programs or services.

(B) PLan rReview. (a) Except as provided in s. 48.63 (5) (d),
the court or a panel appointed under par. (ag) shall review the per-
manency plan in the manner provided in this subsection not later
than 6 months after the date on which the child was first removed
from his or her home and every 6 months after a previous review
under this subsection for as long as the child is placed outside the
home, except that for the review that is required to be conducted
not later than 12 months after the child was first removed from his
or her home and the reviews that are required to be conducted
every 12 months after that review the court shall hold a hearing
under sub. (5m) to review the permanency plan, which hearing
may be instead of or in addition to the review under this subsec-
tion.

(ag) If the court elects not to review the permanency plan, the
court shall appoint a panel to review the permanency plan. The
panel shall consist of 3 persons who arc either designated by an
independent agency that has been approved by the chief judge of
the judicial administrative district or designated by the agency that
prepared the permanency plan. A voting majority of persons on
each panel shall be persons who are not employed by the agency
that prepared the permanency plan and who are not responsible for

providing services to the child or the parents of the child whose
permanency plan is the subject of the review.

(am) The court may appoint an independent agency to desig-
nate a panel to conduct a permanency plan review under par. (a).
If the court in a county having a population of less than 500,000
appoints an independent agency under this paragraph, the county
department of the county of the court shall authorize and contract
for the purchase of services from the independent agency. If the
court in a county having a population of 500,000 or more appoints
an independent agency under this paragraph: the department shall
authorize and contract for the purchase of services from the inde-
pendent agency.

(b) The court or the agency shall notify the parents of the child,
the child, if he or she is 12 years of age or older, and the child’s
foster parent, the child’s treatment foster parent, the operator of
the facility in which the child is living, or the relative with whom
the child is living of the date, time, and place of the review, of the
issues to be determined as part of the review, and of the fact that
they may have an opportunity to be heard at the review by submit-
ting written comments not less than 10 working days before’the
review or by participating at the review. The court or agency shall
notify the person representing the interests of the public, the
child’s counsel, the child’s guardian ad litem, and the child’s
court-appointed special advocate of the date of the review, of the
issues to be determined as part of the review, and of the fact that
they may submit written comments not less than 10working days
before the review. The notices under this paragraph shall be pro-
vided in writing not less than 30 days before the review and copies
of the notices shall bc filed in the child’s case record.

(c) The court or the panel shall determine each of the follow-
ing:

1. The continuing necessity for and the safety and appropri-
ateness of the placement.

2. The extent of compliance with the permanency pian by the
agency and any other service providers, the child’s parents, the
child and the child’s guardian. if any.

3. Theextent of any efforts to involve appropriate service pro-
viders in addition to the agency’s staff in planning to meet the spe-
cial needs of the child and the child’s parents.

4. The progress toward eliminating the causes for the child’s
placement outside of his or her home and toward returning the
child safely to his or her home or obtaining a permanent placement
for the child.

5. The date by which it is likely that the child will be returned
to his or her home or placed for adoption, with a guardian or in
some other alternative permanent placement.

6. If the child has been placed outside of his or her home. as
described in s. 48.365 (1), for 15 of the most recent 22 months, not
including any period during which the child was a runaway from
the out—of—home placement or the first 6 months of any period
during which the child was returned to his or her home for a trial
home visit, the appropriateness of the permanency plan and the
circumstances which prevent the child from any of the following:

a. Being returned safely to his or her home.

b. Having a petition for the involuntary termination of paren-
tal rights filed on behalf of the child.

e. Being placed for adoption.

cg. Being placed with a guardian.

cm. Being placed in the horee of a fit and willing relative of
the child.

d. Being placed in some other alternative permanent place-
mcent, including sustaining care, independent living, or long--term
foster care.

7. Whether reasonable efforts were made by the agency to
achieve the goal of the permanency plan, unless return of the child
to the home is the goal of the permanency plan and any of the cir-
cumstances specified in s. 48.355 (2d) (b) 1. to 5. applies.
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(d) Notwithstanding s. 48.78 (2) (a), the agency that prepared
the permanency plan shall, at least 5 days before a review by a
review panel, provide to each person appointed to the review
panel, the person representing the interests of the public, the
child’s counsel, the child’s guardian ad litem and the child’s court-
appointed special advocate a copy of the permanency plan and any
written comments submitted under par. (b). Notwithstanding s.
48.78 (2) (a), a person appointed to a review panel, the person rep-
resenting the interests of the public, the child’scounsel, the child’s
guardian ad litem and the child’s court—appointed special advo-
cate may have access to any other records concerning the child for
the purpose of participating in the review. A person permitted
access to a child’s records under this paragraph may not disclose
any information from the records to any other person.

(e) Within 30 days, the agency shall prepare a written summary
of the determinations under par. (c) and shall provide a copy to the
court that entered the order, the child or the child’s counsel or
guardian ad litem, the person representing the interests of the pub-
lic, the child‘s parent or guardian, the child’s court—appointed spe-
cial advocate and the child’s foster parent, the child’s treatment
foster parent or the operator of the facility where the child is living.

(f) If the summary prepared under par. (e) indicates that the
review panel made recommendations that conflict with the court
order or that provide for additional services not specified in the
court order, the agency primarily responsible for providing ser-
vices to the child shall request a revision of the court order.

(5m) PERMANENCY PLAN HEARING. (@) The court shall hold a
hearing to review the permanency plan and to make the deter-
minations specified in sub. (5) (c) no later than 12 months after the
date on which the child was first removed from the home and
every 12 months after a previous hearing under this subsection for
as long as the child is placed outside the home.

(b) Not less than 30 days before the date of the hearing, the
court shall notify the child; the child’s parent, guardian, and legal
custodian; the child‘s foster parent or treatment foster parent, the
operator of the facility in which the child is living, or the relative
with whom the child is living; the child’s counsel, the child’s
guardian ad litem, and the child’s court-appointed special advo-
cate; the agency that prepared the permanency plan; and the per-
son represcnting the interests of the public of the date, time, and
place of the hearing.

(c) Any person who is provided notice of the hearing may have
an opportunity to be heard at the hearing by submitting written
comments relevant to the determinations specified in sub. (5) (c)
not less than 10working days before the date of the hearing or by
participating at the hearing. A foster parent, treatment foster par-
ent, operator of a facility in which a child is living, or relative with
whom a child is living who receives notice of a hearing under par.
(b) and an opportunity to be heard under this paragraph does not
become a party to the proceeding on which the hearing is held
solely on the basis of receiving that notice and opportunity to be
heard.

(d) At least 5 days before the date of the hearing the agency that
prepared the permanency plan shall provide a copy of the perma-
nency plan and any written comments submitted under par. (c) to
the court, to the child’s parent, guardian, and legal custodian, to
the person representing the interests of the public, to the child’s
counsel or guardian ad litem, and to the child’s court—appointed
special advocate. Notwithstandings. 48.78 (2) (a), the person rep-
resenting the interests of the public, the child’s counsel or guard-
ian ad litem, and the child’s court—appointed special advocate may
have access to any other records concerning the child for the pur-
pose of participating in the review. A person permitted access to
a child’srecords under this paragraph may not disclose any infor-
mation from the records to any other person.

(e) After the hearing, the court shall make written findings of
fact and conclusions of law relating to the determinations under
sub. (5) (c) and shall provide a copy of those findings of fact and
conclusions of law to the child; the child’s parent, guardian, and

legal custodian;the child’s foster parent or treatment foster parent,
the operator of the facility in which the child is living, or the rela-
tive with whom the child is living; the child’s court—appointed
special advocate; the agency that prepared the permanency plan;
and the person representing the interests of the public. The court
shall make the findings specified in sub. (5)(c) 7. on a case-by—
case basis based on circumstances specific to the child and shall
document or reference the specific information on which those
findings are based in the findings of fact and conclusions of law
prepared under this paragraph. Findings of fact and conclusions
of law that merely reference sub. (5) (c) 7. without documenting
or referencing that specific information in the findings of fact and
conclusions of law or amended findings of fact and conclusions
of law that retroactively correct earlier findings of fact and conclu-
sions of law that do not comply with this paragraph are not suffi-
cient to comply with this paragraph.

(f) If the findings of fact and conclusions of law under par. ()
conflict with the child’s dispositional order or provide for any
additional services not specified in the dispositional order, the
court shall revise the dispositional order under s.48.363 or order
a change in placement under s. 48.357, as appropriate.

(6) RuLEs. The department shall promulgate rules establish-
ing the following:

(a) Procedures for conducting permanency plan reviews.

(b) Requirements for training review panels.

(c) Standards for reasonable efforts to prevent placement of
children outside of their homes, while assuring that their health
and safety are the paramount concerns, and to make it possible for
children to return safely to their homes if they have been placed
outside of their homes.

(d) The format for permanency plans and review panel reports.

(e) Standards and guidelines for decisions regarding the place-

ment of children.

History: 1983 a. 399: 1985 a. 70 ss. 1, 10; 1985 a. 176: 1985 a. 292 5. 3; 1985 a.
332; 1987 a. 383; 1989 a. 31, 86, 107; 1993 a. 377, 385, 395, 446, 491; 1995 a. 27
ss. 2474 t0 2378, 9126 (19); 1995a. 77, 143.275; 1997 a. 27, 35, 104,237; 1999 a.
149: 2001 a. 2. 59.69. 109.

NOTE: 1993 Wis. Act 395, which affects subs. (5) and (5m), contains extensive
explanatory notes.

The time limits in sub. (3) are not a prerequisite to trial courtjurisdiction. Interest
of Scott Y. 175 Wis. 2d 322,499 N.W.2d 219 (Ct. App. 1993).

48.396 Records. (1) Law cnforccment officers’ records of
children shall be kept separate from records of adults. Law
enforcement officers’ records of the adult expectant mothers of
unborn children shall be kept separate from records of other
adults. Law enforcement officers’ records of children and the
adult expectant mothers of unborn children shall not be open to
inspection or their contents disclosed except under sub. (1b), (1d)
or (5) or s. 48.293 or by order of the court. This subsection does
not apply to the representatives of newspapers or other reporters
of news who wish to obtain information for the purpose of report-
ing news without revealing the identity of the child or adult expec-
tant mother involved, to the confidential exchange of information
between the police and officials of the school attended by the child
or other law enforcement or social welfare agencies or to children
10 years of age or older who are subject to the jurisdiction of the
court of criminal jurisdiction. A public school official who
obtains information under this subsection shall keep the informa-
tion confidential as required under s. 1 18.125 and a private school
official who obtains information under this subsection shall keep
the information confidential in the same tnanner as is required of
a public school official under s. 118.125. A law enforcement
agency that obtains information under this subsection shall keep
the information confidential as required under this subsection and
5. 938.396 (1). A social welfare agency that obtains information
under this subsection shall keep the infonnation confidential as
required under ss. 48.78 and 938.78.

{1b) If requested by the parent, guardian or legal custodian of
a child who is the subject of a law enforcement officer’s report, or
if requested by the child, if 14years of age or over, a law enforce-
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ment agency may, subject to official agency policy, provide to the
parent, guardian, legal custodian or child a copy of that report. If
requested by the parent, guardian or legal custodian of a child
expectant mother of an unborn child who is the subject of a law
enforcement officer’s report, if requested by an expectant mother
of an unborn child who is the subject of a law enforcement offi-
cer’s report, if 14years of age or over, or if requested by an unborn
child through the unborn child’s guardian ad litem, a law enforce-
ment agency may, subject to official agency policy, provide to the
parent, guardian, legal custodian, expectant mother or unborn
child by the unborn child’s guardian ad litem a copy of that report.

{1d) Upon the written permission of the parent, guardian or
legal custodian of a child who is the subject of a law enforcement
officer’s report or upon the written permission of the child, if 14
years of age or over, a law enforcement agency may, subject to
official agency policy, make available to the person named in the
permission any reports specifically identified by the parent,
guardian, legal custodian or child in the written permission. Upon
the written permission of the parent, guardian or legal custodian
of a child expectant mother of an unborn child who is the subject
of a law enforcement officer’s report, or of an expectant mother
of an unborn child who is the subject of a law enforcement ffi-
cer’sreport, if 14 years of age or over, and of the unborn child by
the unborn child’s guardian ad litem, a law enforcement agency
may, subject to official agency policy, make available to the per-
son named in the permission any reports specifically identified by
the parent, guardian, legal custodian or expectant mother, and
unborn child by the unborn child’sguardian ad litem in the written
permission.

(2) (a) Records of the court assigned to exercise jurisdiction
under this chapter and ch. 938 and of courts exercisingjurisdiction
under s. 48.16 shall be entered in books or deposited in files kept
for that purpose only. They shall not be open to inspectionor their
contents disclosed except by order of the court assigned to exer-
cise jurisdiction under this chapter and ch. 938 or as permitted
under this section or s. 48.375 (7) (e).

(ag) Upon request of the parent, guardian or legal custodian of
a child who is the subject of a record of a court specified in par. (a),
or upon request of the child, if 14 years of age or over, the court
shall open for inspection by the parent, guardian, legal custodian
or child the records of the court relating to that child, unless the
court finds, after due notice and hearing, that inspection of those
records by the parent, guardian, legal custodian or child would
result in imminent danger to anyone.

(aj) Upon request of the parent, guardian or legal custodian of
a child expectant mother of an unborn child who is the subject of
a record of a court specified in par. (a), upon rcqucst of an expec-
tant mother of an unborn child who is the subject of a record of a
court specified in par. [a), if 14 years of age or over, or upon
rcquest of an unbom child by the unbom child’sguardian ad litem,
the court shall open for inspection by the parent, guardian, legal
custodian, expectant mother or unbom child by the unborn child‘s
guardian ad litem the records of the court relating to that expectant
mother, unless the court finds, after due notice and hearing, that
inspection of those records by the parent, guardian. legal custo-
dian, expectant mother or unborn child by the unborn child’s
guardian ad litem would result in imminent danger to anyone.

(am) Upon the written permission of the parent, guardian or
legal custodian of a child who is the subject of a record of a court
specified in par. (a), or upon the written permission of the child,
if 14 years of age or over, the court shall open for inspection by the
person named in the permission any records specifically identi-
fied by the parent, guardian, legal custodian or child in the written
permission, unless the court finds, after due notice and hearing,
that inspection of those records by the person named in the permis-
sion would result in imminent danger to anyone.

(ap) Upon the written permission of the parent, guardian or
legal custodian of a child expectant mother of an unborn child who
is the subject of a record of a court specified in par. (a), or of an
expectant mother of an unborn child who is the subject of a record

of a court specified in par. (a), if 14years of age or over, and of the
unborn child by the unborn child’s guardian ad litem, the court
shall open for inspection by the person named in the permission
any records specifically identified by the parent, guardian, legal
custodian or expectant mother, and unbom child by the unborn
child’s guardian ad litem in the written permission, unless the
court finds, after due notice and hearing, that inspection of those
records by the person named in the permission would result in
imminent danger to anyone.

(b) Upon request of the department or a federal agency to
review court records for the purpose of monitoring and conduct-
ing periodic evaluations of activities as required by and imple-
mented under 45 CFR 1355,1356 and 1357, the court shall open
those records for inspection by authorized representatives of the
department or federal agency.

(dm) Upon request of a court havingjurisdiction over actions
affecting the family, an attorney responsible for support enforce-
ment under s. 59.53 (6) (a) or a party to a paternity proceeding
under ss. 767.45 to 767.60, the party’s attorney or the guardian ad
litem for the child who is the subject of that proceeding to review
or be provided with information from the records of the court
assigned to exercise jurisdiction under this chapter and ch. 938
relating to the paternity of a child for the purpose of determining
the paternity of the child or for the purpose of rebutting the pre-
sumption of paternity under s. 891.405 or 891.41 (1), the court
assigned to exercise jurisdiction under this chapter and ch. 938
shall open for inspection by the requester its records relating to the
paternity of the child or disclose to the requester those records.

(dr) Upon request of the department of corrections or any other
person preparing a presentence investigation under s. 972.15 to
review court records for the purpose of preparing the presentence
investigation, the court shall open for inspection by any autho-
rized representative of the requester the records of the court relat-
ing to any child who has been the subject of a proceeding under
this chapter.

{f1 Upon request of the department of corrections to review
court records for the purpose of obtaining information concerning
a child required to register under s. 301.45, the court shall open for
inspection by authorized representatives of the department of
corrections the records of the court relating to any child who has
been found in need of protection or services for an offense speci-
fied in s. 301.45 (1g) (a). The department of corrections may dis-
close information that it obtains under this paragraph as provided
under s. 301.46.

(g) Upon request of any other court assigned to exercise juris-
diction under this chapter and ch. 938, a district attorney or corpo-
ration counsel to review court records for the purpose of any pro-
ceeding in that other court, the court shall open for inspection by
any authorized representative of the requester the records of the
court relating to any child who has been the subject of a proceed-
ing under this chapter.

(h) Upon request of the court havingjurisdiction over an action
affecting the family or of an attorney for a party or a guardian ad
litem in an action affecting the family to review court records for
the purpose of considering the custody of a child, the court
assigned to exercise jurisdiction under this chapter and ch. 938
shall open for inspection by an authorized representative of the
requester the records of the court relating to any child who has
been the subject of a proceeding under this chapter.

(5) (a) Any person who is denied access to a record under sub.
(1), (1b) or (1d) may petition the court to order the disclosure of
the records governed by the applicable subsection. The petition
shall Bz in writing and shall describe as specifically as possible all
of the following:

1. The type of information sought.

2. The reason the information is being sought.

3. The basis for the petitioner’s belief that the information is
contained in the records.




4. The relevance of the information sought to the petitioner’s
reason for seeking the information.

5. The petitioner’s effortsto obtain the information from other
sources.

(b) The court shall notify the child, the child’s counsel, the
child’s parents, appropriate law enforcement agencies and, if the
child is an expectant mother of an unborn child under s. 48.133,
the unborn child by the ugborn child‘s guardian ad litem, or shall
notify the adult expectant mother, the unborn child by the unborn
child’s guardian ad litem and appropriate law enforcement agen-
cies, in writing of the petition. If any person notified objects to the
disclosure, the court may hold a hearing to take evidence relating
to the petitioner’s need for the disclosure.

(c) The court shall make an inspection, which may be in cam-
era, of the records of the child or expectant mother. If the court
determines that the information sought is for good cause and that
it cannot be obtained with reasonable effort from other sources,
the court shall then determine whether the petitioner’s need for the
information outweighs society’s interest in protecting its confi-
dentiality. In making that determination, the court shall balance
the interest of the petitioner in obtaining access to the record
against the interest of the child or expectant mother in avoiding the
stigma that might result from disclosure.

(d) If the court determines that disclosure is warranted, it shall
order the disclosure of only as much information as is necessary
to meet the petitioner’s need for the information.

(e) The court shall record the reasons for its decision to dis-
close or not to disclose the records of the child or expectant
mother. All records related to a decision under this subsection are

confidential.

History: 1971 c. 278; 1977c. 354 s. 37: 1977 C. 449; Stats. 19775s.48.396: 1979
. 300; 1979 ¢. 333 s. 5; 1983 a. 74 5. 32; 1983 a 487,538; 1985 a. 311,332; 1987
a 27, 180,403; 1989a. 31, 107, 145: 1991 a 39.263: 1993a 98, 195,228, 334,479,
491; 1995 a. 27 ss. 2479 to 2480m, 9126 (19); 1995 a. 77, 173, 275, 352, 440, 448;
1997a. 35, 80, 191,205, 252,292: 1999a. 32, 89.

In the interest of fostering fair and efficient administration ofjustice, a circuit court
has the power to order disclosure of police records. State ex rel. Herget v. Waukesha
Co. Cir. Ct. 84 Wis. 2d 435, 267 N.W.2d 309 (1978).

Section 967.06 gives tie= public defender the right to receive juvenile records of
indigent clients notwithstanding s.48.396 (2). State ex rel. S. M. O. 116 Wis. 2d 447.
329'N.W.2d 275 (Ct. App. 1982).

In determining whether to release Juvenile court records, the child’s best interests
are paramount. The child’s interests must he weighed against the need of the party
seeking the information. The child whose confidentiality interests are at stake must

be represented. State v. Bellows, 218 Wis. 2d 614.582 N.W.2d 33 (Ct. App. 1998).”

Juvenile officers are not required to provide information concerning juveniles to
school officials. A school does not vielate sob. {1} by using information obtained
from an officer to take disciplinary actions against a student as long as the school does
not reveal the reason for its action. 69 Atty. Gen. 179.

A sheriff’s department may, when evaluating an individual for an employment
position, consider information in its possession concerning the individual’s juvenile
record. 67 Atty. Gen. 327 is overruled. 79 Atty. Gen. 89.

SUBCHAPTER VIII
TERMINATION OF PARENTAL RIGHTS

48.40 Definitions. In this subchapter:

(1) Except as otherwise provided, “agency” means the depart-
ment, a county department or a licensed child welfare agency.

(Im) “Kinship care relative” means a person receiving pay-
ments under s. 48.57 (3m) (am) for providing care and mainte-
nance for a child.

(2) ““Termination of parental rights* means that, pursuant to a
court order, all rights, powers, privileges, immunities, duties and
obligations existing between parent and child are permanently
severed.

History: 1979 c. 330; 1985a. 176; 1995 a. 289.

Parents whose rights have been terminated do not inherit from a child; the child’s
siblings, whether parental rights as to them have been terminated or not, are the
child’s heirs. Estate of Pamanet, 46 Wis. 2d 314, 175 N.W.2d 233 (1970).

Terminating parental rights. Hayes and Ogorchok. Wis. Law. June 1989.

48.41 Voluntary consent to termination of parental
rights. (1) The court may tenninate the parental rights of a par-

ent after the parent has given his or her consent as specified in this
section. When such voluntary consent is given as provided in this
section, the judge may proceed immediately to a disposition of the
matter after considering the standard and factors specified in s.
48.426.

(2) The court may accept a voluntary consent to termination
of parental rights only as follows:

(a) The parent appears personally at the hearing and gives his
or her consent to the termination of his or her parental rights. The
judge maw accept the consent only after the judge has explained
the effect of termination of parental rights and has questioned the
parent, or has permitted an attorney who represents any of the par-
ties to question the parent, and is satisfied that the consent is
informed and voluntary.

(b) If the court finds that it would be difficult or impossible for
the parent to appear in person at the hearing, the court may accept
the written consent of the parent given before an embassy or con-
sul official, a military judge or ajudge of any court of record in
another county or state or a foreignjurisdiction. This written con-
sent shall be accompanied by the signed findings of the embassy
or consul official or judge who accepted the parent’s consent.
These findings shall recite that the embassy or consul official or
judge or an attorney who represents any of the parties questioned
the parent and found that the consent was informed and voluntary
before the embassy or consul official or judge accepted the con-
sent of the parent.

(c) A person who may be, but who has not been adjudicated
as, the father of a nonmarital child may consent to the termination
of any parental rights that he may have as provided in par. (a) or
(b) or by signing a written, notarized statement which recites that
he has been infomied of and understands the effect of an order to
terminate parental rights and that he voluntarily disclaims any
rights that ke may have to the child, including the right to notice
of proceedings under this subchapter.

(d) If the proceeding to terminate parental rights is held prior
to an adoption proceeding in which the petitioner is the child‘s
stepparent, or in which the child’s birth parent is a resident of a for-
eign jurisdiction, the child’s birth parent may consent to the ter-
mination of any parental rights that he or she may have as provided
in par. (a) or (b) or by filing with the court an affidavit witncsscd
by 2 persons stating that lw or she has been informed of and under-
stands the effect of an order to terminate parental rights and that
he or she voluntarily disclaims all rights to the child, including the
right to notice of proceedings under this subchapter.

(3) Ifin any proceeding to terminate parental rights voluntar-
ily a guardian ad litem has reason to doubt the capacity of a parent
to give informed and voluntary consent to the termination, hc or
she shall so inform the court. The court shall then inquire into the
capacity of that parent in any appropriate way and shall make a
finding as to whether or not the parent is capable of giving
infomied and voluntary consent to the termination. If the court
finds that the parent is incapable of knowingly and voluntarily
consenting to the termination of parental rights, it shall dismiss the
proceedings without prejudice. That dismissal shall not preclude
an involuntary termination of the parent’s rights under s. 48.415.

History: 1979¢. 330; 1981c. 384: 1953 a. 352,447; 1987 a. 383; Sup. Ct. Order.
151 Wis, 2d xxv (1989); 1999a. 83.

Judicial Council Note, 1990: Sub. (3) is repealed and recreated because the so--
called substltutedjudvmcnt penmitted therein IS bad public policy. New sub. 13) deals
with the situation in which there is reason to doubt the competency of a parent who
wishes to consent to the termination of his or her parental rights. Any party or guard-
ian ad litem with reason to doubt such competency is required to so mform the court.
The court must then make an inquiry in whatever way is appropriate. This ynay mean
a simple discussion with the person, ar examination, the appointment of experts to
examine the person, a hearing or whatever seems proper in the discretion of the court.
1f the court finds the person incapable of making an informed and voluntary termina-
tion of parental rights, the court must disimiss the proceeding. If appropriate, an invol-
untary proceeding may then be commenced. A finding that the parent is competent
does i obviate the need for a record that he or she has in fact given iiifonned and
voluntary consent prior t0 entry ofa termination order. In Interest of D.L.S.. |12 Wis.
2d 180, 196-97 (1983). [Re Ordereffective Jan. 1. 19901

The minimum information that must be found on the record to support a finding
that @ minor parent’s consent was voluntary and informed is set forth. In Interest of

D.L.S. 112 Wh. 24 150, 332 MW 2d 297 {1943




48.415 Grounds for involuntary termination of paren-
tal rights. At the fact—findinghearing the court or jury may make
a finding that grounds exist for the termination of parental rights.
Grounds for termination of parental rights shall be one of the fol-
lowing:

(1 DABANDONMENT. (a) Abandonment, which, subject to par.
(c), shall be established by proving any of the following:

1. That the child has been left without provision for the child’s
care or support, the petitioner has investigated the circumstances
surrounding the matter and for 60 days the petitioner has been
unable to find either parent.

Im. That the child has been left by the parent without provi-
sion for the child’s care or support in a place or manner that
exposes the child to substantial risk of great bodily harm, as
defined in s. 939.22 (1 4), or death.

Ir. That a court of competent jurisdiction has found under s.
48.13 (2) or under a law of any other state or a federal law that is
comparable to s. 48.13 (2) that the child was abandoned when the
child was under one year of age or has found that the parent aban-
doned the child when the child was under one year of age in viola-
tion of s. 948.20 or in violation of the law of any other state or fed-
eral law, if that violation would be a violation of s. 948.20 if
committed in this state.

2. That the child has been placed, or continued in a placement,
outside the parent’s home by a court order containing the notice
required by s. 48.356 (2) or 938.356 (2) and the parent has failed
to visit or communicate with the child for a period 0f3 months or
longer.

3. The child has been left bw the parent with any person, the
parent knows or could discover the whereabouts of the child and
the parent has failed to visit or communicate with the child for a
period of 6 months or longer.

(b) Incidental contact between parent and child shall not pre-
clude the court from finding that the parent has failed to visit or
communicate with the child under par. (a) 2. or 3. The time peri-
ods under par. (a) 2. or 3. shall not include any periods during
which the parent has been prohibited by judicial order from visit-
ing or communicating with the child.

(c) Abandonment is not established under par. (a) 2. or 3. if the
parent proves all of the following by a preponderance of the evi-
dence:

1. That the parent had good cause for having failed to visit
with the child throughout the time period specified in par. (a) 2. or
3., whichever is applicable.

2. That the parent had good cause for having failed to commu-
nicate with the child throughout the time period specified in par.
(a) 2. or 3., whichever is applicable.

3. If the parent proves good cause under subd. 2., including
good cause based on evidence that the child’s age or condition
would have rendered any communication with the child meaning-
less, that one of the following occurred:

a. The parent communicated about the child with the persen
or persons who had physical custody of the child during the time
period specified in par. (a) 2. or 3., whichever is applicable, or, if
par. (a) 2. is applicable, with the agency responsible for the care
of the child during the time period specified in par. (a) 2.

b. The parent had good cause for having failed to communi-
cate about the child with the person or persons who had physical
custody of the child or the agency responsible for the care of the
child throughout the time period specified in par. (a) 2. or 3.,
whichever is applicable.

(1m) RELINQUISHMENT.  Relinquishment, which shall bc
established by proving that a court of competentjurisdiction has
found under s. 48.13 {2m) that the parent has relinquished custody
of the child under s. 48.195 (1) when the child was 72 hours old
or younger.

(2) CONTINUING NEED OF PROTECTION OK SERVICES. Continuing
need of protection or services, which shall be established by prov-
ing any of the following:

(a) 1. That the child has been adjudged to be a child or an
unborn child in need of protection or services and placed, or con-
tinued in a placement, outside his or her home pursuant to one or
more court orders under s. 48.345, 48.347, 48.357, 48.363,
48.365, 938.345, 938.357, 938.363 or 938.365 containing the
notice required by s. 48.356 (2) or 938.356 (2).

2. a. Inthis subdivision, “reasonable effort” means an earnest
and conscientious effort to take good faith steps to provide the ser-
vices ordered by the court which takes into consideration the char-
acteristics of the parent or child or of the expectant mother or
child, the level of cooperation of the parent or expectant mother
and other relevant circumstances of the case.

b. That the agency responsible for the care of the child and the
family or of the unborn child and expectantmother has made a rea-
sonable effort to provide the services ordered by the court.

3. That the child has been outside the home for a cumulative
total period of 6 months or longer pursuant to such orders not
including time spent outside the home as an unborn child; and that
the parent has failed to meet the conditions established for the safe
return of the child to the home and there is a substantial likelihood
that the parent will not meet these conditions within the 12-month
period following the fact—finding hearing under s. 48.424.

(am) 1. That on 3 or more occasions the child has been adjudi-
cated to be in need of protection or services under s. 48.13 (3),
(3m), (10) or (10Om) and, in connection with each of those adju-
dications, has been placed outside his or her home pursuant to a
court order under s. 48.345 containing the notice required by s.
48.356 (2).

2. That the conditions that led to the child’s placement outside
his or her home under each order specified in subd. 1. were caused
by the parent.

(3) CONTINUING PARENTAL DISABILITY. Continuing parental
disability, which shall be established by proving that:

(a) The parent is presently, and for a cumulative total period
of at least 2 years within the 5 years immediately prior to the filing
of the petition has been, an inpatient at one or more hospitals as
defined in s.50.33 (2) (a), (b) or (c), licensed treatment facilities
as defined ins. 51.01 (2) or state treatment facilities as defined in
s. 51.01 (15) on account of mental illness as defined in s. 51.01
(13) (a) or (b) or developmental disability as defined in s. 55.01
(2) or (5

(b) The condition of the parent is likely to continue indefi-
nitely; and

(c) The child is not being provided with adequate care by a rel-
ative who has legal custody of the child, or by a parent or a guard-
ian.

(4) CONTINUING DENIAL OF PERIODS OF PHYSICAL PLACEMENT
OR VISITATION. Continuing denial of periods of physical placement
or visitation, which shall be established by proving all of the fol-
lowing:

(a) That the parent has been denied periods of physical place-
ment by court order in an action affecting the family or has been
denied visitation under an order under s. 48.345, 48.363, 48.365,
938.345, 938.363 or 938.365 containing the notice required by s.
48.356 (2) or 938.356 (2).

(b) That at least one year has elapsed since the order denying
periods of physical placement or visitation was issued and the
court has not subsequently modified its order so as to permit peri-
ods of physical placement or visitation.

(5) CHILD ABUSE. Child abuse, which shall be established by
proving that the parent has exhibited a pattern of physically or
sexually abusive behavior which is a substantial threat to the
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health of the child who is the subject of the petition and proving
either of the following:

(a) That the parent has caused death or injury to a child or chil-
dren resulting in a felony conviction.

(b) Thata child has previously been removed from the parent’s
home pursuant to a court order under s. 48.345 after an adjudica-
tion that the child is in need ofprotection or servicesunder s. 48.13
(3) or (3m).

(6) FAILURE TO ASSUME PARENTAL RESPONSIBILITY. (a) Failure
to assume parental responsibility, which shall be established by
proving that the parent or the person or persons who may be the
parent of the child have never had a substantial parental relation-
ship with the child.

b) In this subsection, “substantial parental relationship”
means the acceptance and exercise of significant responsibility
for the daily supervision. education, protection and care of the
child. In evaluating whether the person has had a substantial
parental relationship with the child, the court may consider such
factors, including, but not limited to, whether the person has ever
expressed concern for or interestin the support, care or well-being
of the child, whether the person has neglected or refused to pro-
vide care or support for the child and whether, with respect to a
person who is or may be the father of the child, the person has ever
expressed concern for or interestin the support, care or well-being
of the mother during her pregnancy.

(7) IncesTUOUS PARENTHOOD. Incestuous parenthood, which
shall be established by proving that the person whose parental
rights are sought to be terminated is also related, either by blood
or adoption, to the child’s other parent in a degree of kinship closer
than 2nd cousin.

(8) HOMICIDE OR SOLICITATION TO COMMIT HOMICIDE OF PAR-
ENT. Homicide or solicitation to commit homicide of a parent,
which shall be established by proving that a parent of the child has
been a victim of first—degree intentional homicide in violation of
s. 940.01, first—degreereckless homicide in violation of s. 940.02
or 2nd-degree intentional homicide in violation of s. 940.05 or a
crime under federal law or the law of any other state that is compa-
rable to any of those crimes, or has been the intended victim of a
solicitation to commit first—degree intentional homicide in viola-
tion of s. 939.30 or a crime under federal law or the law of any
other state that is comparable to that crime, and that the person
whose parental rights are sought to bc terminated has been con-
victed of that intentional or reckless homicide, solicitation or
crime under federal law or the law of any other state as evidenced
by a final judgment of conviction.

(9) PARENTHOOD AS A RESULT OF SEXUAL ASSAULT. (a) Parent-
hood as a result of sexual assault, which shall be established by
proving that the child was conceived as a result of a sexual assault
in violation of s. 940.225 (1), (2) or (3), 948.02 (1) or (2) or
948.025. Conception as a result of sexual assault as specified in
this paragraph may be proved by a final judgment of conviction
or other evidence produced at a fact-finding hearing under s.
48.424 indicating that the person who may be the father of the
child committed, during a possible time of conception, a sexual
assault as specified in this paragraph against the mother of the
child.

(b) If the conviction or other evidence specified in par. (a) indi-
cates that the child was conceived as a result of a sexual assault in
violation of s. 948.02 (1) or (2), the mother of the child may be
heard on her desire for the termination of the father’s parental
rights.

(9m) COMMISSION OF A SERIOUS FELONY AGAINST ONE OF THE
PERSON’S CHILDREN. (a) Commission of a serious felony against
one of the person’s children, which shall be established by proving
that a child of the person whose parental rights are sought to be ter-
minated was the victim of a serious felony and that the person
whose parental rights are sought to be terminated has been con-
victed of that serious felony as evidenced by a final judgment of
conviction.

(b) In this subsection, “serious felony” means any of the fol-
lowing:

1. The commission of. the aiding or abetting of, or the solicita-
tion, conspiracy or attempt to commit, a violation of s. 940.01,
940.02, 940.03 or 940.05 or a violation of the law of any other
state or federal law, if that violation would be a violation of s.
940.01, 940.02, 940.03 or 940.05 if committed in this state.

2. The commission of a violation of s. 940.19 (3), 1999 stats.,
a violation of s. 940.19 (2), (4) or (5), 940.225 (1) or (2), 948.02
(1) or (2), 948.025, 948.03 (2) (a) or (3) (a), 948.05, 948.06 or
948.08 or a violation of the law of any other state or federal law,
if that violation would be a violation of s. 940.19 (2), (4) or (5),
940.225 (1) or (2), 948.02(1) or (2), 948.025, 948.03 (2) () or (3)
(a), 948.05, 948.06 or 948.08 if committed in this state.

NOTE: Subd. 2 is shown as amended eff. 2-1-03 by 2001 Wis. Act 109. Prior

to 2-1-03 it reads:

2 The commission of a violation of s.940.19 (2}, (3), (4) or (%), 940.225 (1)
or (2), 948.02 (1) or (2), 948.025, 948.03 (2) (a) or (3) (), 948.05, 948.06 or 948.08
or a violation of the law of any other state or federal law, if that violation wouid
be aviolation of s.940.19 (2), (3), (4) or (5), 940.225 (1) or (2), 948.02 (1) or (2),
948.025. 948.03 (2) (a) or (3) (a), 948.05, 948.06 or 948.08 if committed in this
state.

3. The commission of a violation of s. 948.21 or a violation
of the law of any other state or federal law, if that violation would
be aviolation of s. 948.21 if committed in this state, that resulted
in the death of the victim.

(10) PRIORINVOLUNTARY TERMINATION OF PARENTALRIGHTS TO
ANOTHER CHILD. Prior involuntary termination of parental rights
to another child, which shall be established by proving all of the
following:

(a) That the child who is the subject of the petition has been
adjudged to be in need of protection or services under s. 48.13 (2),
(3) or (10).

(b) That, within 3 years prior to the date the court adjudged the
child who is the subject of the petition to be in need of protection
or services as specified in par. (a), a court has ordered the termina-
tion of parental rights with respect to another child of the person
whose parental rights are sought to be terminated on one or more

of the grounds specified in this section.

History: 1979c. 330: 1983 a. 189 5.329 (5); 1983 a. 326; 1983 a. 447 ss. 8. 67;
1983 a. 488,538; 1987 a 355.383; 1989a. 86; 1993 a. 235,395; 1995 a. 77, 108,
225,275: 1997 a. 35, SO, 237, 292, 294; 1999a. 9, 32; 2001 a. 2, 109.

Consent by the mother subsequent to the birth of the child to termination of her
parental rights in its best interests so that the child might he placed for adoption consti-
tuted an abandonment, and although she was permitted to withdraw that consent by
a previous decision of the supreme court, the best interests of the child require modifi-
cation of the court order to effect a termination of her parental rights. Lewis v.
Lutheran Social Services. B# Wis. 2d 36,227 N.W.2d 643 (3975).

A termination order was not supported by sufficient findings when the findings
merely repeated statutory language and made no detennination of the best interests
of the child. Termination of Parental Rights to T. R. M. 100 Wis. 2d 681, 303 N.w.2d
581 (1981).

A parent has constitutionally protected rights to the care, custody, and management
of a child. In Interest of J. L. W. 102 Wis. 2d 118,306 N.W.2d 46 (1981).

The dismissal of termination proceedings on grounds of abandonment because
only 2 of 6 dispositional orders contained statutory warnings was inappropriate. The
warning is only required in one order. In Interest of K.K. 162 Wis. 2d 431, 469
N.W.2d 881 (Ct. App. 1991).

The ahandoninent period under soh. (1} (a) 3. need not immediately precede tiling
of the petition. If abandonment is found, termination is still discretionary In Interest
of T.P.S. 168 Wis. 2d 259,483 N.W.2d 591 (Ct. App. 1992).

While the CHIPSjudge must notify the parents of possible termination grounds in
iz written dispositional order and repeat that information orally to any parent present
in court, proof that the oral notice was given is not required in later termination pro-
ceedings under sub. (2) (). In Interest of D.P. 170 Wis. 1d 313, 488 N.W.2d 133 (Ct.
App. 1992).

A developmentally disabled father’s allegation that the county, in violation of the
Americans with Disabilities Act, did not take into account his disability in attempting
to provide court ordered services was not a basis to attack a termination proceeding.
The ADA did not place an added burden on the county to meet the requirements of
sob. (2) (b). In Interest of Torrence P. 187 Wis. 2d 10. 522 N.W.2d 243 (Ct. App.
1994).

A child “left with” another person under sub. [£] (a) 3. may have been actively
placed with the other person by the parent or allowed to live with the other person with
the parent’s knowledge. Interest of Christopher D. 191 Wis. 2d 681, 530 ™. 2d 34
1. App. 1995).

“Disassociated” under sub. (1) (¢} is not unconstitutionally vague. Dilasscialisn
means more than “failure to visit or communicate” under sub. (1) (a). Interest of
Christopher D. 191 Wis. 2d 681,530 N.W.2d 34 (Ct. App. 1995).

The respondent in a TPR case has the right to meaningfully participate; whether
physical presence is required must he determined on a case by case basis. Telephone
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participation may be adequate.
MW 1 34 (Ct. App. 1995).

A showihg of abandonment under sub. {1) (a) 3. creates a rebuttable presumption
that imposes on the parent the burden of disproving abandonment under sub. (1} (c)
by showing hi¥ a preponderance of the evidence that the parent has not disassociated
himself or herself from the child. Odd §-~G v. Carolyn $.~G, 194 Wis. 2d 366.533
N.W.2d 794 (1995).

Termination under sub. (8), due to a murder occurring prior to the adoption of sub.
(8), did not violate the prohibition against ex pest facto laws and did not violate due
process. equal protection, or double jeopardy protections. Winnebago County DSS
v. Darrell A. 194 Wis. 2d 628.534 N.w.2d 907 (Ct. App. 1995).

It was a denial of due process to terminate parental rights on grounds substantially
different from those that the parent was warned of under s. 48.356. State v. Patricia
AP. 195 Wis. 2d 855, 537 N.W.2d 47 (Ct. App. 1995).

Sub. (3) does not require an assessment of present and future behavior. The statute
refers to past behavior that was a threat to the child’s welfare. Jerry M. v. Dennis L.
M. 198 Wis. 2d 10,542 N.W.2d 162 (Ct. App. 1995).

For all terminations under sub. (3), there must be a showing that the parent has
exhibited a pattern ofabusive behavior and a showing under par. (a) or (b}). A “con-
viction” under par. (a) is a conviction after the appeal as of right has been exhausted.
Monroe County v. Jennifer V. 200 Wis. 2d 678,548 N.W.2d 837 (Ct. App. 1996).

Sub. (7) is a constitutional part of a statutory scheme that is narrowly tailored to
meet the State’s compelling interests. Statev. Allen M. 214 Wis. 2d 302, 571 ™% i
872 (Ct. App. 1997).

Venue becomes an issue only in the event that it is contested. The county where
a child “resides” is the county ofdomicile. The county where a child “is present” is
the county where the child is present at the time a petition is filed. State v. Corey J.
G. 215 Wis. 2d 394,573 N.W.2d 845 (1998).

When a parent is prohibited from visitation, communication b# phone and letter
is not prohibited, and sub. (1) (b) does not apply. Periods in which there has been no
contact whatsoever will be counted under sub. (1} (a) 2. and 3. Carol B. v. Timothy
N. 228 Wis. 2d 695,598 N.w.2d 924 (Ct. App. 1999).

“Therules of civil procedure apply to termination of parental rights proceedings,
and directed verdicts are permissible. Door County DHFS v. Scott S. 230 Wis. 2d
460,602 N.W.2d 167 (Ct. App. 1999).

A guardian ad litem’s comments regarding the best interests of the child were not
improper. Only when the jury is instructed that it should consider the best interests
of the child is there reversible error. Door County DHFS v. Scott S. 230 Wis. 2d 460,
602 N.W.2d 167 (Ct. App. 1999).

Prior to determining that grounds existed to terminate parental rights, Ik circuit
court had the duty at the fact—finding hearing to find by clear and convincing evidence
that all of the elements of s. 38.315 (1) (a) 3. had been satisfied. By entering a default
judgment against the mother on the issue of abandonment without first taking evi-
dence, the circuit court did not make the finding. The error was subject to a harmless
error analysis. Evelyn C.R. v. Tykila S. 2001 WI 110, 246 Wis. 2d 1, 629 N.W.2d 768.

In a case under sub. (4). a parent’s right to meaningfully participate in the termina-
tion proceeding includes the right to present evidence at the fact—finding hearing
regarding efforts to to meet the conditions for reestablishing visitation. It was error
to restrict evidence to whether an order denying visitation had remained in effect for
a year. State v. Frederick H. 2001 W1 App 141,246 Wis. 2d 215,630 N.W.2d 734.

Events occurring prior to a CHIPS dispositional order are frequently relevant at a
termination proceeding. A history of parental conduct may be relevant to predicting
a parent’s chances of complying with conditions in the future. despite failing to do
so to date. La Crosse County Department of Human Services v. Tara P. 2002 WI App
84,252 Wis. 2d 179,643 N.W.2d 194,

In determining whether “there is a substantial likelihood” that a parent will not
meet conditions for the return of his or her chiidren, a parent’s relevant character traits
and patterns of behavior and the likelihood that any prohlcmatic traits or propensities
have been or can he modified in order to assure the safety of the children must he con-
sidered. La Crosse County Department ofHuman Servicesv. Tara P. 2002 W1 App
84.252 Wis.2d 179,643 N.W.2d 194,

Process is constitutionally due a natural parent at a state—initiatcd parentaj rights
termination proceeding. A 3—factor test is discussed. Santosky v. Kramer, 455 U.S.
745 (1982).

Adoption and termination proceedings in Wisconsin: Straining the wisdom of Sol-
omon. Hayes and Morse, 66 MLR 439 (19831.

Interest of Christopher D. 191 Wis. 2d 681, 530

48.417 Petition for termination of parental rights;
when required. (1) FILING OR JOINING IN PETITION; WHEN
REQUIRED. Subject to sub. (2), an agency or the district attorney,
corporation counsel or other appropriate official designated under
s. 48.09 shall file a petition under s. 48.42 (1) to terminate the
parental rights of a parent or the parents of a child, or, if a petition
under s. 48.42 (1) to terminate those parental rights has already
been filed, the agency, district attorney, corporation counsel or
other appropriate official shalljoin in the petition, if any of the fol-
lowing circumstances apply:

(a) The child has been placed outside of his or her home, as
described in s. 48.365 (1) or 938.365 (1), for 15 of the most recent
22 months, not including any period during which the child was

of any period during which the child was returned to his or her
home for a trial home visit. If the circumstances specified in this
paragraph apply, the petition shall be filed or joined in by the last
day of the 15th month, as described in this paragraph: for which
the child was placed outside of his or her home.

(b) A court of competentjurisdiction has found under s. 48.13
(2) or under a law of any other state or a federal law that is compa-
rable to s. 48.13 (2) that the child was abandoned when he or she
was under one year of age or has found that the parent abandoned
the child when the child was under one year of age in violation of
S. 948.20 or in violation of the law of any other state or federal law,
if that violation would be a violation of s. 948.20 if Committed in
this state. If the circumstances specified in this paragraph apply,
the petition shall be filed orjoined in within 60 days after the date
on which the court of competent jurisdiction found that the child
was abandoned as described in this paragraph.

(c) A court of competentjurisdiction has found that the parent
has committed, has aided or abetted the commission of, or has
solicited, conspired, or attempted to commit, a violation of s,
940.01, 940.02, 940.03, or 940.05 or a violation of the law of any
other state or federal law, if that violation would be a violation of
s. 940.01, 940.02, 940.03, or 940.05 if committed in this state, and
that the victim of that violation is a child of the parent. If the cir-
cumstances specified in this paragraph apply, the petition shall be
filed orjoined in within 60 days after the date on which the court
assigned to exercise jurisdiction under this chapter determines,
based on a finding that a circumstance specified in this paragraph
applies, that reasonable efforts to make it possible for the child to
return safely to his or her home are not required.

(d) A court of competentjurisdiction has found that the parent
has committed a violation ofs. 940.19 (3), 1999 stats., a violation
of 5. 940.19 (2), {4), or (5), 940.225 (1) or (2), 948.02 (1) or (2),
948.025, or 948.03 (2) (a) or (3) (a) or a violation of the law of any
other state or federal law, if that violation would be a violation of
s. 940.19 (2), (4), or (5}, 940.225 (1) or (2), 948.02 (1) or (2),
948.025, or 948.03 (2) (a) or (3) (a) if committed in this state, and
that the violation resulted in great bodily harm, as defined in s.
939.22 (14), or in substantial bodily harm, as defined in s. 939.22
(38), to the child or another child of the parent. If the circum-
stances specified in this paragraph apply, the petition shall be filed
or joined in within 60 days after the date on which the court
assigned to exercise jurisdiction under this chapter determines,
based on a finding that a circumstance specified in this paragraph
applies, that reasonable efforts to make it possible for the child to
return safely to his or her home are not required.

NOTE: Par. (d) is shown as amended eff. 2-1-03 hy 2001 Wis. Act 109, Prior
to 2-1-03 it reads:

(d) A court of competent jurisdiction has found that the parent has com-
mitted a violation of s. 940.19 (2), (3), {411, or (5}, 940.225 (1) or (2), 948.02 (1) or
(2), 948.025, or 948.03 (2) (a) or (3) (a) or a violation of the law of any other state
or federal law, if that violation would he a violation of s. 940.19 (2), (3), (4), or
(5), 940.225 (1) or (2), 948.02 (1) or (2), 948.025, or 948.03 (2) (a) or (3) (a) if com-
mitted in this state, and that the violation resulted in great bodily harm, as
defined in s. 939.22 (14), or in substantial bodily harm, as delined in s. 939.22
(38). to the child or another child of the parent. If the circumstances specified
in this paragraph apply, the petition shall he filed or joined in within 60 days
after the date on which the court assigned to exercise jurisdiction under this
chapter determines, based on a finding that a circumstance specified in this
paragraph applies, that reasonable efforts to make it possible for the child to
return safely to his or her home are not required.

(2] Fiimas o Joraws IN PETITIOK; WHEK NOT REQUIRED. Not-
withstanding that any of the circumstances specified in sub. (1)
(a), (b), (c) or (d) may apply, an agency or the district attorney, cor-
poration counsel or other appropriate official designated under s.
48.09 need not file a petition under s. 48.42 (1) to terminate the
parental rights of a parent or the parents of a child, or, if a petition
under s. 48.42 (1) to terminate those parental rights has already
been filed, the agency, district attorney, corporation counsel or
other appropriate official need notjoin in the petition, if any of the
following circumstances apply:

(a) The child is being cared for by a fit and willing relative of
the child.

(b) The child’s permanency plan indicates and provides docu-
mentation that termination of parental rights to the child is not in
the best interests of the child.

(c) The agency primarily responsible for providing servicesto
the child and the family under a court order. if required under s.
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48.355 (2) (b) 6. to make reasonable efforts to make it possible for
the child to return safely to ki= or her home, has not provided to
the family of the child, consistent with the time period in the
child’s permanency plan, the services necessary for the safe return
of the child to his or her home.

(d) Grounds for an involuntary termination of parental rights
under s. 48.415 do not exist.

(3) CONCURRENT ADOPTION EFFORTS REQUIRED. If a petition is
filed orjoined in as required under sub. (1), the agency primarily
responsible for providing services to the child under a court order
shall, during the pendency of the proceeding on the petition, work
with the agency identified in the report under s. 48.425 (1) (Othat
would be responsible for accomplishing the adoption of the child
in processing and approving a qualified family for the adoption of
the child.

(4) NoTICE TO DEPARTMENT. If a petition is filed orjoined in
as required under sub. (1), the person who filed or joined in the
petition shall notify the department of that filing or joinder.

History: 1997 a. 237; 2001 a. 109.

48.42 Procedure. (1) pETITION. A proceeding for the ter-
mination of parental rights shall be initiated by petition which may
be filed by the child’s parent, an agency or a person authorized to
file a petition under s. 48.25 or 48.835. The petition shall be
entitled “In the interest of , . (child’s name), a person under
the age of 18” and shall set forth with specificity:

(a) The name, birth date and address of the child.

(b) The names and addresses of the child’s parent or parents,
guardian and legal custodian.

{c) One of the following:

I. A statement that consent will be given to termination of
parental rights as provided in s. 48.41.

2. A statement of the grounds for involuntary termination of
parental rights under s. 48.415 and a statement of the facts and cir-
cumstances which the petitioner alleges establish these grounds.

(d) A statement of whether the child may be subject to the fed-
eral Indian child welfare act, 25 USC 1911 to 1963.

(Im) VISITATION OR CONTACT RIGHTS. (a) If the petition filed
under sub. (1) includes a statement of the grounds for involuntary
termination of parental rights under sub. (1) (c) 2., the petitioner
may, at the time the petition under sub. (1) is filed, also petition the
court for a temporary order and an injunction prohibiting the per-
son whose parental rights are sought to be terminated from visit-
ing or contacting the child who is the subject of the petition under
sub. (1). Any petition under this paragraph shall allege facts suffi-
cient to show that prohibiting visitation or contact would be in the
best interests of the child.

(b) Subjectto par. (e).the court may issue the temporary order
ex parte or may refuse to issue the temporary order and hold a
hearing on whether to issue an injunction. The temporary order
is in effect until a hearing is held on the issuance of an injunction.
The court shall hold a hearing on the issuance of an injunction on
or before the date of the hearing on the petition to terminate paren-
tal rights under s. 48.422 (1).

(c) Notwithstanding any other order under s. 48.355 (3), the
court, subject to par. (e), may grant an injunction prohibiting the
respondent from visiting or contacting the child if the court deter-
mines that the prohibition would be in the best interests of the
child. An injunction under this subsection is effective according
to its terms but may not remain in effect beyond the date the court
dismisses the petition for tennination of parental rights under s.
48.427 (2) or issues an order terminating parental rights under s.
48.427 (3).

(d) Atemporary order under par. (b) or an injunctionunder par.
(c) suspends the portion of any order under s. 48.345, 48.363,
48.365, 938.345, 938.363 or 938.365 setting rules of parental visi-
tation until the termination of the temporary order under par. (b)
or injunction under par. {c).

(e) 1. Except as provided in subd. 2., the court shall issue a
temporary order and injunction prohibiting a parent of a child
from visitation or contact with the child if the parent has been con-
victed under s. 940.01 of the first—degreeintentional homicide, or
under s. 940.05 of the 2nd—degree intentional homicide, of the
child’s other parent, and the conviction has not been reversed, set
aside or vacated.

2. Subdivision 1. does not apply if the court determines by
clear and convincing evidence that the visitation or contact would
be in the best interests of the child. The court shall consider the
wishes of the child in making that determination.

(2)WHo MusT BE SUMMONED. Except as provided in sub.
(2m), the petitioner shall cause the summons and petition to be
served upon the following persons:

(a) The parent or parents of the child, unless the child’s parent
has waived the right to notice under s. 48.41 (2) (d).

(b) If the child is a nonmarital child who is not adopted or
whose parents do not subsequently intermarry under s. 767.60 and
paternity has not been established:

1. A person who has filed a declaration of interest under s.
48.025.

2. A person or persons alleged to the court to be the father of
the child or who may, based upon the statements of the mother or
other information presented to the court, be the father of the child
unless that person has waived the right to notice under s. 48.41 (2)
(©)-

3. A person who has lived in a familial relationship with the
child and who may be the father of the child.

(c) The guardian, guardian ad litem and legal custodian of the
child.

(d) Any other person to whom notice is required to be given
by ch. 822, excluding foster parents and treatment foster parents
who shall be provided notice as required under sub. (2g).

(e) Tothe child if the child is 12 years of age or older.

{2g) NoTICE REQUIRED. (@) Im addition to causing the sum-
mons and petition to be served as required under sub. (2), the peti-
tioner shall also notify any foster parent, treatment foster parent
or other physical custodian described in s. 48.62 (2) of the child
of all hearings on the petition. The first notice to any foster parent,
treatment foster parent or other physical custodian described in s.
48.62 (2) shall be written, shall have a copy of the petition attached
to it, shall state the nature, location, date and time of the initial
hearing and shall be mailed to the last--knownaddress of the foster
parent, treatment foster parent or other physical custodian
described in s. 48.62 (2). Thereafter, notice of hearings may be
given by telephone at least 72 hours before the time of the hearing.
The person giving telephone notice shall place in the case file a
signed statement of the time notice was given and the person to
whom he or she spoke.

(am) The court shall give a foster parent, trcatment foster par-
ent or other physical custodian described in s. 48.62 (2) who is
notified of a hearing under par. (2) an opportunity to be heard at
the hearing by permitting the foster parent, treatment foster parent
or other physical custodian to make a written or oral statement
during the hearing, or to submit a written statement prior to the
hearing, relevant to the issues to be determined at the hearing. A
foster parent. treatment foster parent or other physical custodian
described in s.48.62 (2) who receives a notice of a hearing under
par. (a}and an opportunity to be heard under this paragraph does
not become a party to the proceeding on which the hearing is held
solely on the basis of receiving that notice and opportunity to be
heard.

(b) Failure to give notice under par. (a) to a foster parent, treat-
ment foster parent or other physical custodian described in s.
48.62 (2) does not deprive the court ofjurisdiction in the proceed-
ing. If a foster parent, treatment foster parent or other physical
custodian described in s.48.62 (2) is not given notice of a hearing
under par. (a), that person may request a rehearing on the matter
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at any time prior to the entry of an order under s. 48.427 (2) or (3).
If the request is made, the court shall order a rehearing.

{2m) NoTICE NoT REQUIRED. Except as provided in this sub-
section, notice is not required to be given to a person who may be
the father of a child conceived as a result of a sexual assault in
violation of s. 940.225 (1), (2) or (3), 948.02 (1) or (2) or 948.025
if a physician attests to his or her belief that a sexual assault as spe-
cified in this subsection has occurred or if the person who may be
the father of the child has been convicted of sexual assault as spe-
cified in this subsection for conduct which may have led to the
child’s conception. A person who under this subsection is not
given notice does not have standing to appear and contest a peti-
tion for the termination of his parental rights. This subsection
does not apply to a person who may he the father of a child con-
ceived as a result of a sexual assault in violation of s. 948.02 (1)
or (2) if that person was under 18 years of age at the time of the
sexual assault.

(3) CoNTENTS oF SUMMONS. The summons shall:

(a) Containthe name and birth date of the child, and the nature,
location, date and time of the initial hearing.

(b) Advise the party, if applicable, of his or her right to legal
counsel, regardless of ability to pay under s. 48.23 and ch. 977.

(c) Advise the parties of the possible result of the hearing and
the consequences of failure to appear or respond.

(d) Advise the parties that if the court terminates parental
rights, a notice of intent to pursue relief from the judgment must
be filed in the trial court within 30 days after the judgment is
entered for the right to pursue such relief to be preserved.

(4) MANNER OF SERVING SUMMONS AND PETITION. () Personal
service. A copy of the summons and petition shall be served per-
sonally upon the parties specified in sub. (2), if known, at least 7
days before the date of the hearing, except that service of sum-
mons is not required if the party submits to thejurisdiction of the
court. Service upon parties who are not natural persons and upon
persons under a disability shall be as prescribed ins. 801.11.

(b) Constructivenotice. 1. If with reasonable diligencea party
specified in sub. (2) cannot be served under par. (a), service shall
be made by publication of the notice under subd. 4.

2. If the child is a nonmarital child who is not adopted or
whose parents do not subsequently intermarry under s. 767.60 and
paternity has not been acknowledged under s. 767.62 (1) or a sub-
stantially similar law of another state or adjudicated. the court
may, as provided in s. 48.422 (6) (b), order publication of a notice
under subd. 4.

3. At the time the petition is filed, the petitioner may move the
court for an order waiving the requirement of constructive notice
to a person who, although his identity is unknown, may be the
father of a nonmarital child.

4. A notice published under this subsection shall be published
as a class 1 notice under ch. 985. In determining which newspaper
is likely to give notice as required under s. 985.02 (1), the peti-
tioncr or court shall consider the residence of the party, if known,
or the residence of the relatives of the party, if known, or the last—
known location of the party. If the party’s post—office address is
known or can, with due diligence, be ascertained, a copy of the
summons and petition shall be mailed to the party upon or imme-
diately prior to the first publication. The mailing may he omitted
if the petitioner shows that the post—office address cannot be
obtained with due diligence. Except as provided in subd. 5., the
notice shall include the date, place and circuit court branch for the
hearing, the court file number, the name, address and telephone
number of the petitioner’s attorney and information the court
determines to be necessary to give effective notice to the party or
parties. Such information shall include the following, if known:

a. The name of the party or parties to whom notice is being
given;

b. A description of the party or parties;

c. The former address of the party or parties;

d. The approximate date and place of conception of the child;
d

e. The date and place of birth of the child.

5. The notice shall not include the name of the mother unless
the mother consents. The notice shall not include the name of the
child unless the court finds that inclusion of the child’s name is
essential to give effective notice to the father.

(c) The notice under par. (a) or (b) shall also inform the parties:

1. That the parental rights of a parent or alleged parent who
fails to appear may be terminated;

2. Ofthe party’s right to have an attorney present and that if
a person desires to contest termination of parental rights and
believes that he or she cannot afford an attorney, the person may
ask the state public defender to represent him or her; and

3. That if the court terminates parental rights, a notice of intent
to pursue relief from the judgment must be filed in the trial court
within 30 days after judgment is entered for the right to pursue
such relief to be preserved.

History: 1973c. 263; 1977c. 354; 1979c. 330; 1981 C. 81 s. 33; 1981 c. 391; 1983
a. 447: 1985a. 94; Sup. Ct. Order, 136 Wis. 2d xxv (1987); 1987a. 383; 19894, 86;
1993a. 395,436; 1995a. 108,225,275.352; 1997a. 35, 80, 191.237; 1999a. 9, 83.

Judicial Council Note, 1986: Subs. (3) (d) and {4} (¢} are amended to require
notice to the parties of the time and manner for initiating an appeal from a judgment
terminating parental rights. [Re Order eff. 7-1-87]

Guardianship and TPR proceedings are custody proceedings, guardianship and
TPR determinations are custody determinations, and guardianship and TPR deter-
minations are custody decrees. all governed by ch. 822. In Interest of A.E.H. 161Wjs.
2d 277,468 N.W.2d 190 (1991).

Sub. (2m) denies a putative father standing to contest the alleged grounds for ter-
mination when the child was conceived as the result of sexual assault. Termination
of Parental Rights to A. M. 176 Wis. 2d 673,500 N.W.2d 649 (1993).

Sub. (2) (d) requires consideration in each case of whether ch. 822 applies but does
not require the application of ch. 822 to intrastate cases. In Interest of Brandon S.S.
179 Wis. 2d 114, 507 N.W.2d 94 (1993).

Sub. (2) is the exclusive statute for dettniiining what parties may be summoned;
intervention under s. 803.09 does not apply. In Interest of Brandon S.S. 179 Wis. 2d
114, 507 N.W.2d 94 (1993).

Sexual assault under sub. (2m) does not include a violation of 5. 948.09. sexual
intercourse with a child age 16 or older. Paternity of Michael AT. 182 Wis. 2d 395,
513 N.W.2d 669 (Ct. App. 1994).

48.422 Hearing on the petition. (1) The hearing on the
petition to terminate parental rights shall k= held within 30 days
after the petition is filed. At the hearing on the petition to termi-
nate parental rights the court shall determine whether any party
wishes to contest the petition and inform the parties of their rights
under sub. (4)and s. 48.423.

(2) If the petition is contested the court shall set a date for a
fact-finding hearing to be held within 45 days of the hearing on
the petition, unless all of the necessary parties agree to commence
with the hearing on the merits immediately.

(3) If the petition is not contested the court shall hear testi-
mony in support of the allegations in the petition, including testi-
mony as required in sub. (7).

(4) Any party who is necessary to the proceeding or whose
rights may be affected by an order terminating parental rights shall
be granted a jury trial upon request if the request is made before
the end of the initial hearing on the petition.

(5) Any nonpetitioning party, including the child, shall be
granted a continuance of the hearing for the purpose of consulting
with an attorney on the request for ajury trial or concerning a
request for the substitution of ajudge.

(6) (a) Ifthe child is a nonmarital child who is not adopted or
whose parents do not subsequently intermarry under s. 767.60 and
paternity has not been established, the court shall hear testimony
concerning the paternity of the child. Based on the testimony, the
court shall determine whether all interested parties who are known
have been notified under s. 48.42 (2). If not, the court shall
adjourn the hearing and order appropriate notice to be given.

(b) Ifthe court determines that an unknown person may be the
father of the child and notice to that person has not been waived
under s. 48.42 (4) (b) 3., the court shall determine whether
constructive notice will substantially increase the likelihood of
notice to that person. If the court does determine that it would sub-
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stantially increase the likelihood of notice and the petitioner has
not already caused the notice to be published or the court deter-
mines that the publication used was not sufficient, the court shall
adjourn the hearing for a period not to exceed 30 days and shall
order constructive notice under s. 48.42 (4) (b). If the court deter-
mines that constructive notice will not substantially increase the
likelihood of notice to that person, the court shall order that the
hearing proceed.

(c) If paternity is adjudicated under this subchapter and paren-
tal rights are not terminated, the court may make and enforce such
orders for the suitable care, custody and support of the child as a
court having jurisdiction over actions affecting the family may
make under ch. 767. If there is a finding by the court that the child
is in need of protection or services, the court may make disposi-
tional orders under s. 48.345.

() Before accepting an admission of the alleged facts in a
petition, the court shall:

(a) Address the parties present and determine that the admis-
sion is made voluntarily with understanding of the nature of the
acts alleged in the petition and the potential dispositions.

(h) Establish whether any promises or threats were made to
elicitan admission and alert all unrepresented parties to the possi-
bility that a lawyer may discover defenses or mitigating circum-
stances which would not be apparent to them.

(bm) Establish whether a proposed adoptive parent of the child
has been identified. If a proposed adoptive parent of the child has
been identified and the proposed adoptive parent is not a relative
of the child, the court shall order the petitioner to submit a report
to the court containing the information specified in s. 48.913 (7).
The court shall review the report to determine whether any pay-
ments or agreement to make payments set forth in the report are
coercive to the birth parent of the child or to an alleged to pre-
sumed father of the child or are impermissible under s.48.913 (4).
Making any payment to or on behalf of the birth parent of the
child, an alleged or presumed father of the child or the child condi-
tional in any part upon transfer or surrender of the child or the ter-
mination of parental rights or the finalization of the adoption
creates a rebuttable presumption of coercion. Upon a finding of
coercion, the court shall dismiss the petition or amend the agree-
ment to delete any coercive conditions, if the parties agree to the
amendment. Upon a finding that payments which are impermissi-
ble under s. 48.913 (4) have been made, the court may dismiss the
petition and may refer the matter to the district attorney for pro-
secution under s. 948.24 (1). This paragraph does not apply if the
petition was filed with a petition for adoptive placement under s.
48.837 (2).

(c) Make such inquiries as satisfactorily establish that there is
a factual basis for the admission.

(8) If the petition for termination of parental rights is filed by
an agency enumerated in s. 48.069 (1) or (2), the court shall order
the agency to submit a report to the court as provided in s. 48.425.

(9) (a) Ifapetition for termination of the rights of a birth par-
ent, as defined under s. 48.432 (1) (am), is filed by a person other
than an agency enumerated under s. 48.069 (1) or (2) or if the court
waives the report required under s. 48.425, the court shall order
any parent whose rights may be terminated to file with the court
the information specified under s.48.425 { 1) (am).

(b) If a birth parent does not comply with par. (a), the court
shall order any health care provider as defined under s. 146.81 (1)
known to have provided care to the birth parent or parents to pro-
vide the court with any health care records of the birth parent or
parents that are relevant to the child’smedical condition or genetic
history. A court order for the release of alcohol or drug abuse
treatment records subject to 21 USC 1175 or 42 USC 4582 shall
comply with 42 CFR 2.

History: 1979 c. 330; 1981 c. 359: 1983a. 326; 1983a. 437 ss. 10,67; 1984a.
176; 1997 a. 104.
The court erred by failing to inform parents of the right tojury trial and to represen-

tation by counsel. In re Termination of Parental Rights to M. A. M. 116 Wis. 2d 432,
4T MW 41D | IEE)

Concurrent TPR/adoption proceedings under s. 48.835 are subject to the require-
ment under S. 48.422 that the initial hearing be held within 30 days of filing the peti-
tion. In re J.L.F. 168 Wis. 2d 634,484 N.W.2d 359 (Ct. App. 1992).

A court’s failure to inform parents o f their rights under this section is not reversible
error absent prejudice to the parents. Interest of Robert D. 181 Wis. 2d 887, 512
N.W.2d 227 (Ct. App. 1994).

The general time requirementsof s. 48.3 15 (2) control extensionsof the time limit
under sub. (1). There are no provisions for waiver of time limits, and the only provi-
sions for delays, continuances, and extensions are under s. 48.315. State v. April O.
2000 W1 App 70.233 Wis. 2d 663,607 N.W.2d 927.

Due process does not require appointment of counsel for indigentparents in every
parental status termination proceeding. Lassiter v. Dept. of Social Services,452 US.
18 (1981).

48.423 Rights of persons alleging paternity. If a man
who alleges that he is the father of the child appears at the hearing
and wishes to contest the termination of his parental rights, the
court shall set a date for a hearing on the issue of paternity or, if
all parties agree, the court may immediately commence hearing
testimony concerning the issue of paternity. The court shall
inform the man claiming to be the father of the child of any right
to counsel under s.48.23. The man claiming to be the father of the
child must prove paternity by clear and convincing evidence.

History: 1979c. 330.
Putative father’sright to custody o f his child. 1971 WLR 1261.

48.424 Fact-findinghearing. (1) The purpose of the fact--
finding hearing is to determine whether grounds exist for the ter-
mination of parental rights in those cases where the termination
was contested at the hearing on the petition under s. 48.422.

(2) The fact-finding hearing shall be conducted according to
the procedure specified in s. 48.31 except that:

(a) The court may exclude the child from the hearing; and
(b) The hearing shall be closed to the public.

(3) If the facts are determined by a jury, the jury may only
decide whether any grounds for the termination of parental rights
have been proven. The court shall decide what disposition is in
the best interest of the child.

(4) If grounds for the termination of parental rights are found
by the court or jury, the court shall find the parent unfit. A finding
of unfitness shall not preclude a dismissal of a petition under s.
48.427 (2). The court shall then proceed immediately to hear evi-
dence and motions related to the dispositions enumerated in s.
48.427. The court may delay making the disposition and set a date
for a dispositional hearing no later than 45 days after the fact—
finding hearing if:

(a) All parties to the proceeding agree; or

(b) The court has not yet received a report to the court on the
history of the child as provided in s. 48.425 from an agency enu-
merated in s.48.069 (1) or (2) and the court now directs the agency
to prepare this report to be considered before the court makes the
disposition on the petition.

(5) Ifthe court delays making a permanent disposition under
sub. (4), it may transfer temporary custody of the child to an
agency for placement of the child until the dispositional hearing.

History: 1979c. 330; 1987 a. 383.

Despite jury findings that grounds for tennination exist, the court may dismiss a
termination petition if evidence does not support the jury’s finding or if the evidence
of unfitness is not so egregious as to warrant termination: whether the evidence sup-
ports terminationis a matter of discretion. In interest of K.D>.J. 163 Wis. 2d 90.470
N.W.2d 914 (1991).

The general time requirements ofs. 48.315 (2) control extensions of the time limit
under sub. (4). There are no provisionsfor waiver of time limits, i the only provi-

sions for delays, continuances and extensions are under s. 48.315. State v. April Q.
2000 W1 App 70,233 Wis. 2d 663,607 N.W.2d 927.

48.425 Court report by an agency. (1) If the petition for
the termination of parental rights is filed by an agency, or if the
court orders a report under s. 48.424 (4) (b), the agency shall file
a report with the court which shall include:

(a) The social history of the child.

(am) A medical record of the child on a form provided by the
department which shall include:
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1. The medical and genetic history of the birth parents and any
medical and genetic information furnished by the birth parents
about the child’s grandparents, aunts, uncles, brothers and sisters.

2. A report of any medical examinationwhich either birth par-
ent had within one year before the date of the petition.

3. A report describing the child’s prenatal care and medical
condition at birth.

4. The medical and genetic history of the child and any other
relevant medical and genetic information.

(b) A statement of the facts supporting the need for termina-
tion.

(c) Ifthe child has been previously adjudicated to be in need
of protection and services, a statement of the steps the agency or
person responsible for provision of services has taken to remedy
the conditions responsible for court intervention and the parent’s
response to and cooperation with these services. If the child has
been removed from the home, the report should also include a
statement of the reasons why the child cannot be returned safely
to the family, and the steps the person or agency has taken to effect
this return.

(d) A statement of other appropriate services, if any, which
might allow the child to return safely to the home of the parent.

(e) A statement applying the standards and factors enumerated
in s. 48.426 (2) and (3) to the case before the court.

(Fi If the report recommends that the parental rights of both of
the child’s parents or the child’s only living or known parent are
to be terminated, the report shall contain a statement of the likeli-
hood that the child will be adopted. This statement shall be pre-
pared by an agency designated in s. 48.427 (3m) (a) l. to 4. and
include a presentation of the factors which might prevent adop-
tion, those which would facilitate it, and the agency which would
be responsible for accomplishing the adoption.

(g) Ifan agency designated undcr s. 48.427 (3m) (a) 1.to 4.
determines that it is unlikely that the child will be adopted, or if
adoption would not be in the best interests of the child, the report
shall include a plan for placing the child in a permanent family set-
ting. The plan shall include a recommendation as to the agency
to be named guardian of the child or a recommendation that the
person appointed as the guardian of the child undcr s. 48.977 (2)
continue to be the guardian of the child.

(1m) The agency required under sub. (1) to file the report shall
prepare the medical record within 60 days after the date of the peti-
tion for the termination of parental rights.

(2) The court may waive the report required under this section
if consent is given under s. 48.41, but shall order the birth parent
or parents to provide the department with the information speci-
fied under sub. (1) (am).

(3) The court may order a report as specified under this section
to be prepared by an agency in those cases where the petition is

filed by someone other than an agency.
History: 1979 ¢.330; 198Lc. 81 5.33; 1981 c. 35%; 1983 a. 471: 1985 a. 176: 1995
a. 275; 1997a. 237.

48.426 Standard and factors. CEIO®URT CONSIDERATIONS.
In making a decision about the appropriate disposition under s.
48.427, the court shall consider the standard and factors enumer-
ated in this section and any report submitted by an agency under
S. 48.425.

(2) STANDARD. The best interests of the child shall be the pre-
vailing factor considered by the court in determining the disposi-
tion of all proceedings under this subchapter.

(3) FAcTORs. In considering the best interests of the child
under this section the court shall consider but not be limited to the
following:

(a) The likelihood of the child’s adoption after termination.

(b) The age and health of the child, both at the time of the dis-
position and, if applicable, at the time the child was removed from
the home.

(c) Whether the child has substantial relationships with the
parent or other family members, and whether it would be harmful
to the child to sever these relationships.

(d) The wishes of the child.

(e) The duration of the separation of the parent from the child.

(f) Whether the child will be able to enter into a more stable
and permanent family relationship as a result of the termination,
taking into account the conditions of the child’s current place-
ment, the likelihood of future placements and the results of prior
placements.

History: 1979c. 330.

When grandparents opposing termination had a substantial relationship with the
child and wished to participate in the proceedings, it was error to exclude their testi-
mony in determining the child’s best interest. In Interest of Brandon S.S. 179 Wis.
2d 114, 507 N.W.2d 94 (1993).

A termination of parental rights works a legal severance of the relationship
between the child and the child’s birth family. Sub. (3) (c) requires an examination
of the harmfui effect of the legal severance on the child’s relationships with the birth
family. The court may consider an adoptive parent’s promise to continue the relation-

ship, but it is rsx1 bound to hinge its determination on that legally unenforceable prom-
ise. State v. Margaret H. 2000 W1 42, 234 Wis. 2d 606, 610 N.W.2d 475.

48.427 Dispositions. 1Ay party may present evidence
relevant to the issue of disposition, including expert testimony,
and may make alternative dispositional recommendations to the
court. After receiving any evidence related to the disposition; the
court shall enter one of the dispositions specified under subs. (2)
to (4) within 10 days.

(2m) In addition to any evidence presented under sub. (1), the
court shall give the foster parent, treatment foster parent or other
physical custodian described in s. 48.62 (2) of the child an oppor-
tunity to be heard at the dispositional hearing by permitting the
foster parent, treatment foster parent or other physical custodian
to make a written or oral statement during the dispositional hear-
ing, or to submit a written statement prior to disposition, relevant
to the issue of disposition. A foster parent, treatment foster parent
or other physical custodian described in s.48.62 (2) who receives
notice of a hearing under s. 48.42 (2g) (a) and an opportunity to
be heard under this subsection does not become a party to the pro-
ceeding on which the hearing is held solely on the basis of receiv-
ing that notice and opportunity to be heard.

(2) The court may dismiss the petition if it finds that the evi-
dence does not warrant the termination of parental rights.

(3) The court may enter an order terminating the parental
rights of one or both parents.

(3m) If the rights of both parents or of the only living parent
arc terminated under sub. (3) and if a guardian has not been
appointed under s. 48.977, the court shall either:

(a) Transfer guardianship and custody of the child pending
adoptive placement to:

1. A county department authorized to accept guardianship
under s. 48.57 (1) (e) or (hm).

3. A childwelfare agency licensed under s.48.61 (5) to accept
guardianship.

4. The department.

5. A relativc with whom the child residcs, if the relative has
filed a petition to adopt the child or if the relative is a kinship care
relative.

6. An individual who has been appointed guardian of the child
by a court of a foreign jurisdiction.

(b) Transfer guardianship of the child to one of the agencies
specified under par. (a) 1. to 4. and custody of the child to an indi-
vidual in whose home the child has resided for at least 12 consecu-
tive months immediately prior to the termination of parental rights
or to a relative.

(3p) If the rights of both parents or of the only living parent
arc terminated under sub. (3) and if a guardian has been appointed
under s.48.977, the court may enter one of the orders specified in
sub. (3m). If the court enters an order undcr this subsection, the
court shall terminate the guardianship under s. 48.977.
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(4) If the rights of one or both parents are terminated under
sub. (3), the court may enter an order placing the child in sustain-
ing care under s. 48.428.

(6) If an order is entered under sub. (3), the court shall:

(a) Inform each birth parent, as defined under s. 48.432 (1)
(am), whose rights have been terminated of the provisions of ss.
48.432, 48.433 and 48.434.

(b) Forward to the department:

1. Thename and date of birth of the child whose birth parent’s
rights have been terminated.

2. The names and current addresses of the child’s birth par-
ents, guardian and legal custodian.

3. The medical and genetic information obtained under s.
48.422 (9) or 48.425 (1) (am) or (2).

7_Xa) If an order is entered under sub. (3}, the court may
orally inform the parent or parents who appear in court of the
ground for termination of parental rights specified in s. 48.415
(10).

(b) In addition to the notice permitted under par. (a), any writ-
ten order under sub. (3) may notify the parent or parents of the
information specified in par. (a).

History: 1979c.330: 1981 c. 81,359; 1985a. 70.176; 1995a. 275.289; 1997
a. 80, 104, 237.

Once a basis for termination has been found by the jury and confirmed with a find-
ing of unfitness by the court, the court must move to the dispositional hearing, in
which the prevailing factor is the best interests of the child. A court should not dismiss
a petition for termination at a dispositional hearing unless it can reconcile dismissal

with the best interests of the child. Termination of Parental Rights to Prestin T.B.
2002 W195, __ Wis.2d _. MWl

48.428 Sustaining care. (1) A court may place a child in
sustaining care if the court has terminated the parental rights of the
parent or parents ofthe child or has appointed a guardian for the
child under s. 48.831 and the court finds that the child is unlikely
to be adopted or that adoption is not in the best interest of the child.

(2) (a) Except as provided in par. (b), when a court places a
child in sustaining care after an order under s. 48.427 (4), the court
shall transfer legal custody of the child to the county department,
the department, in a county having a population of 500,000 or
more, or a licensed child welfare agency, transfer guardianship of
the child to an agency listed in s. 48.427 (3m) (a) 1. to 4. and place
the child in the home of a licensed foster parent, licensed treatment
foster parent or kinship care relative with whom the child has
resided for 6 months or longer. Pursuant to such a placement, this
licensed foster parent, licensed treatment foster parent or kinship
care relative shall be a sustaining parent with the powers and
duties specified in sub. (3).

(b) When a court places a child in sustaining care after an order
under s. 48.427 (4) with a person who has been appointed as the
guardian of the child under s. 48.977 (2), the court may transfer
legal custody of the child to the county department, the depart-
ment, in a county having a population of 500,000 or more; or a
licensed child welfare agency, transfer guardianship of the child
to an agency listed in s. 48.427 (3m) (a) 1. to 4. and place the child
in the home of a licensed foster parent, licensed treatment foster
parent or kinship care rclativc with whom the child has resided for
6 months or longer. Pursuant to such a placement, that licensed
foster parent, licensed treatment foster parent or kinship care rela-
tive shall be a sustaining parent with the powers and duties speci-
fied in sub. (3). If the court transfers guardianship of the child to
an agency listed in s. 48.427 (3m) (a) 1. to 4., the court shall termi-
nate the guardianship under s. 48.977.

(3) Subject to the authority of the guardian and legal custodian
of the child and to any treatment or dispositional plans for the child
established by the court, the sustaining parent has the rights and
responsibilities necessary for the day-to~day care of the child,
including but not limited to:

(a) The authority to consent to routine and emergency health
care for the child.

(b) The authority to sign the child’s application for a license
under s. 343.15.

(c) The authority to approve the child’s participation in school
and youth group activities.

(d) The authority to travel out of state with the child and con-
sent to the child’s travel out of state.

(e) The authority to act as the child’s parent under subch. V of
ch. 115 and s. 118.125.

(4) Before a licensed foster parent, licensed treatment foster
parent or kinship care relative may be appointed as a sustaining
parent, the foster parent, treatment foster parent or kinship care
relative shall execute a contract with the agency responsible for
providing services to the child, in which the foster parent, treat-
ment foster parent or kinship care relative agrees to provide care
for the child until the child’s 18th birthday unless the placement
order is changed by the court because the court finds that the sus-
taining parents are no longer able or willing to provide the sustain-
ing care or the court finds that the behavior of the sustaining par-
ents toward the child would constitute grounds for the termination
of parental rights if the sustaining parent was the birth parent of
the child.

(6) (a) Except as provided in par. (b), the court may order or
prohibit visitation by a birth parent of a child placed in sustaining
care.

(b) 1. Except as provided in subd. 2., the court may not grant
visitation under par. (aj to a birth parent of a child who has been
placed in sustaining care if the birth parent has been convicted
under s. 940.01 of the first—degree intentional homicide, or under
s. 940.05 of the 2nd—degree intentional homicide, of the child’s
other birth parent, and the conviction has not been reversed, set
aside or vacated.

Im. Except as provided in subd. 2., if a birth parent who is
granted visitation rights with a child under par. (a) is convicted
under s. 940.01 of the first—degree intentional homicide, or under
s. 940.05 of the 2nd—degree intentional homicide, of the child’s
other birth parent, and the conviction has not been reversed, set
aside or vacated, the court shall issue an order prohibiting the birth
parent from having visitation with the child on petition of the
child, the guardian or legal custodian of the child, or the district
attorney or corporation counsel of the county in which the disposi-
tional order was entered, or on the court’s own motion, and on
notice to the birth parent.

2. Subdivisions 1. and Im. do not apply if the court deter-
mines by clear and convincing evidence that the visitation would
be in the best interests of the child. The court shall consider the

wishes ofthe child in making that determination.

History: 1979¢. 330; 1981 . 81s.33: 1981¢.359s. 16: 1985a. 70; 1985a. 176:
1989a. 161; 1993a. 446: 1995a. 275.289; 1997 a. 27, 164: 1999a. 9.

48.43 Court orders: contents and effect; review.
(1) The court shall enter a judgment setting forth its findings and
disposition in accordance with s. 48.426 in an order implementing
the disposition chosen. If the court dismisses the petition under
s. 48.427 (2), the order shall contain the reasons for dismissal. If
the disposition is for the termination of parental rights under s.
48.427 (3), the order shall contain all of the following:

(a) The identity of any agency or individual that has received
guardianship of the child or wili receive guardianship or custody
of the child upon termination and the identity of the agency which
will be responsible for securing the adoption of the child or estab-
lishing the child in a permanent family setting.

(b) If the child will be in need of continued care and treatment
after termination, the agencies and persons responsible.

(c) If an agency receives custody of the child under par. (a), the
child’s permanency plan prepared under s. 48.38 by the agency.
If a permanency plan has not been prepared at the time the order
is entered, or if the court enters an order that is not consistent with
the permanency plan: the agency shall prepare a permanency plan
that is consistent with the order or revise the permanency plan to
conform to the order and shall file the plan with the court within
60 days from the date of the order.
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(d) A finding that the termination of parental rights is in the
best interests of the child.

(2) An order terminating parental rights permanently severs
all legal rights and duties between the parent and the child.

(3) If only one parent consents under s. 48.41 or if the grounds
specified in s. 48.415 are found to exist as to only one parent, the
rights of only that parent may be terminated without affecting the
rights of the other parent.

(4) A certified copy of the order terminating parental rights
shall be furnished by the court to the agency given guardianship
for placement for adoption of the child or to the person or agency
given custodianship or guardianship for placement of the child in
sustaining care and to the person appointed as the guardian of the
child under s. 48.977 (2). The court shall, upon request, furnish
a certified copy of the child’s birth certificate and a transcript of
the testimony in the termination of parental rights hearing to the
same person or agency.

(5) (a) If the custodian specified in sub. (1) (a) is an agency,
the agency shall report to the court on the status of the child at least
once each year until the child is adopted or reaches 18years of age,
whichever is sooner. The agency shall file an annual report no less
than 30 days before the anniversary of the date of the order. An
agency may file an additional report at any time if it determines
that more frequent reporting is appropriate. A report shall summa-
rize the child’s permanency plan and the recommendations of the
review panel under s. 48.38 (5), if any, and shall describe any
progress that has been made in finding a permanent placement for
the child.

(b) The court shall hold a hearing to review the permanency
plan within 30 days after receiving a report under par. (a). At least
10 days before the date of the hearing, the court shall provide
notice of the time, date and purpose of the hearing to the agency
that prepared the report, the child’sguardian, the child, if he or she
is 12 years of age or over, and the child’s foster parent, treatment
foster parent. other physical custodian described in s. 48.62 (2) or
the operator of the facility in which the child is living.

(c) Following the hearing, the court shall make all of the deter-
minations specified under s. 48.38 (5)(c), except the determina-
tions relating to the child’s parents. The court may amend the
order under sub. (1) to transfer the child’s guardianship and cus-
tody to any agency specified under s. 48.427 (3m) (a) 1.to 4.
which consents to the transfer. if the court determines that the
transfer is in the child’s best interest. If an order is amended, the
agency that prepared the permanency plan shall revise the plan to
conform to the order and shall file a copy of the revised plan with
the court. Each plan filed under this paragraph shall be made a part
of the court order.

{5m) Either the court or the agency that prepared the perma-
nency plan shall furnish a copy of the original plan and each
revised plan to the child, if he or she is 12 years of age or over, and
to the child’s foster parent, the child’s treatment foster parent or
the operator of the facility in which the child is living.

(6) Judgments under this subchapter terminating parental
rights are final and are appealable under s. 808.03 (1) according
to the procedure specified in s. 809.107.

(7) If the agency specified under sub. (1) (a) is the department
and a permanent adoptive placement is not in progress 2 years
after entry of the order, the department may petition the court to
transfer legal custody of the child to a county department. The
court shall transfer the child’s custody to the county department
specified in the petition. The department shall remain the child’s

guardian.
History: 1979¢. 330; 1983a. 27,219. 286; 1985a. 70, 176,332; Sup. Ct. Order,
136 Wis. 2d xxv (1987); 1987a. 383: 1993a. 395,446; 1995a. 275: 1997 a. 235.
The appeal process in a termination czs= must be commenced within 30 days after
the order is entered. In Interest of J.D. 106 Wis. 2d 126,315 N.W.2d 365 (1982).

Termination has the same effect on relationships between members ofthc biologi-
cal parents‘ familiesand the child as it has on the parent—child relationship. Equitable
considerations did not fom a basis to allow biological grandparentsto obtain visita-
tion rights after termination and adoption. Elgin and Carol W. v. DHFS. 221 Wis. 2d
36.554 N.W.2d 195 (Ct. App. 1998).

48.432 Access to medical information. (1) In this sec-
tion:

(a) “Adoptee” means a person who has been adopted in this
state with the consent of his or her birth parent or parents before
February 1, 1982.

(ag) “Agency” means a county department or a licensed child
welfare agency.

(am) “Birth parent” means either:

1. The mother designated on the individual’s or adoptee’s
original birth certificate.

2. One of the following:

a. The adjudicated father.

b. Ifthere is no adjudicated father, the husband of the mother
at the time the individual or adoptee is conceived or born, or when
the parents intermarry under s. 767.60.

(b) “Individual” means a person whose birth parent’s rights
have been terminated in this state at any time.

(2) (a) The department, or agency contracted with under sub.
(9), shall maintain all information obtained under s. 48.427 (6) (b)
in a centralized birth record file.

(b) Any birth parent whose rights to a child have been termi-
nated in this state at any time, or who consented to the adoption
of a child before February 1,1982, may file with the department,
or agency contracted with under sub. (9), any relevant medical or
genetic information about the child or the child’sbirth parents, and
the department or agency shall maintain the information in the
centralized birth record file.

(3) (a) The department, or agency contracted with under sub,
(9), shall release the medical information under sub. (2) to any of
the following persons upon request:

1. An individual or adoptee 18years of age or older.

2. An adoptive parent of an adoptee.

3. The guardian or legal custodian of an individual or adoptee.

4. The offspring of an individual or adoptee if the requester
is 18years of age or older.

5. An agency or social worker assigned to provide services to
the individual or adoptee or place the individual for adoption.

(b) Before releasing the information under par. (a), the depart-
ment, or agency contracted with under sub. (9), shall delete the
name and address of the birth parent and the identity of any pro-
vider of health care to the individual or adoptee or to the birth par-
ent.

(c) The person making a request under this subsection shall
pay a fee for the cost of locating, verifying, purging, summarizing,
copying and mailing the medical or genetic information according
to a fee schedule established by the department. or agency con-
tracted with under sub. (9), based on ability to pay. The fee may
not be more than $150 and may be waived by the department or
agency. N

(4) (a) Whenever any person specified under sub. (3) wishes
to obtain medical and genetic information about an individual
whose birth parent‘s rights have been terminated in this state at
any time, or whose birth parent consented to his or her adoption
before February I, 1982, or medical and genetic information
about the birth parents of such an individual or adoptee, and the
information is not on file with the department, or agency con-
tracted with under sub. (9), the person may request that the depart-
ment or agency conduct a search for the birth parents to obtain the
information. The request shall be accompanied by a statement
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from a physician certifying either that the individual or adoptee
has or may have acquired a genetically transferable disease or that
the individual’s or adoptee’s medical condition requires access to
the information.

(b) Upon receipt of a request under par. (a), the department, or
agency contracted with under sub. (9), shall undertake a diligent
search for the individual’s or adoptee’s parents.

(c) Employees of the department and any agency conducting
a search under this subsection may not inform any person other
than the birth parents of the purpose of the search.

(d) The department, or agency contracted with under sub. (9),
shall charge the requester a reasonable fee for the cost of the
search. When the department or agency determines that the fee
will exceed $100 for either birth parent, it shall notify the
requester. No fee in excess of $100 per birth parent may be
charged unless the requester, after receiving notification under
this paragraph, has given consent to proceed with the search.

(e) The department or agency conducting the search shall,
upon locating a birth parent, notify him or her of the request and
of the need for medical and genetic information.

(f) The department, or agency contracted with under sub. (9},
shall release to the requester any medical or genetic information
provided by a birth parent under this subsection without disclos-
ing the birth parent’s identity or location.

(g) If abirth parent is located but refuses to provide the infor-
mation requested, the department, or agency contracted with
under sub. (9), shall notify the requester. without disclosing the
birth parent’s identity or location, and the rcquestcr may petition
the circuit court to order the birth parent to disclose the informa-
tion. The court shall grant the motion for good cause shown.

(7) (@) If the department or another agency that maintains
records relating to the adoption of an adoptee or the termination
of parental rights receives a report from a physician stating that a
birth parent or another offspring of the birth parent has acquired
or may have a genetically transferable disease, the department or
agency shall notify the individual or adoptee of the existence of
the disease, if he or she is 18 years of age or over, or notify the indi-
vidual’s or adoptee’s guardian, custodian or adoptive parent if the
individual or adoptee is under age 18.

(b) If the department or agency receives a report from a physi-
cian that an individual or adoptce has acquired or may have a
genetically transferable disease, the department or agency shall
notify the individual’s or adoptee’s birth parent of the existence of
the disease.

(c) Notice under par. (a) or (b) shall be sent to the most recent
address on file with the agency or the dcpartment.

(8) Any person, including this state or any political subdivi-
sion of this state, who participates in good faith in any requirement
of this section shall have immunity from any liability, civil or
criminal, that results from his or her actions. In any proceeding,
civil or criminal, the good faith of any person participating in the
requirements of this section shall be presumed.

(8m) The department, or agency contracted with under sub.
(9), shall give priority to all of the following:

(a) Reports filed by physicians under sub. (7).

(b) A request or a court order for medical or genetic informa-
tion under subs. (3) and (4) if it is accompanied by a statement
from a physician certifying that a child has acquired or may have
a genetically transferable disease.

(c) Any reports and requests spccificd by the department by
rule.

(9) The department shall promulgate rules to implement this
section and may contract with an agency to administer this sec-
tion.

History: 1% e 15%

a. 31; 1995a. 27.
Cross Reference: See alsoch. HFS 53, Wis. adm. code.

AR w T 470 IS e 176; 19RT 4. 33T 5 F51 01K 1989

48.433 Access to identifying information about par-
ents. (1) Inthis section:

(a) “Agency” has the meaning given under s. 48.432 (1) (ag).

(b) “Birth parent” has the meaning given under s. 48.432 (1)
{am).

(2) Any birth parent whose rights have been terminated in this
state at any time, or who has consented to the adoption of his or
her child in this state before February |, 1982, may file with the
department, or agency contracted with under sub. (11), an affida-
vit authorizing the department or agency to provide the child with
his or her original birth certificate and with any other available
information about the birth parent’s identity and location. An affi-
davit filed under this subsection may be revoked at any time by
notifying the department or agency in writing.

(@) Any person 21 years of age or over whose birth parent’s
rights have been terminated in this state or who has been adopted
in this state with the consent of his or her birth parent or parents
before February 1, 1982, may request the department, or agency
contracted with under sub. (11), to provide the person with the fol-
lowing:

(a) The person’s original birth certificate.

(b) Any available information regarding the identity and loca-
tion of his or her birth parents.

(%) Before acting on the request, the department, or agency
contracted with under sub. (11), shall require the requester to pro-
vide adequate identification.

(5) The department, or agency contracted with under sub.
(I'1), shall disclose the requested information in either of the fol-
lowing circumstances:

(a) The department, or agency contracted with under sub. (11),
has on file unrevoked affidavits filed under sub. (2) from both
birth parents.

(b) One of the birth parents was unknown at the time of the pro-
ceeding for termination of parental rights or consent adoption and
the known birth parent has filed an unrevoked affidavit under sub.
2).

(6)(a) If the department, or agency contracted with under sub.
(11), does not have on file an affidavit from each known birth par-
ent, it shall, within 3 months after the date of the original request,
undertake a diligent search for each birth parent who has not filed
an affidavit. The search shall be completed within 6 months after
the date of the request. unless the search falls within one of the
exceptions established by the department by mic. If any informa-
tion has been provided under sub. (5), the department or agency
is not required to conduct a search.

(c) Employees of the department and any agency conducting
a search under this subsection may not inform any person other
than the birth parents of the purpose of the search.

(d) The department, or agency contracted with under sub. (11),
shall charge the requester a reasonable fee for the cost of the
search. When the department or agency determines that the fee
will exceed $100 for either birth parent, it shall notify the
requester. No fee in excess of $100 per birth parent may be
charged unless the requester, after receiving notification under
this paragraph, has given consent to proceed with the search.

(7) (a) The department or agency conducting the search shall,
upon locating a birth parent, make at least one verbal contact and
notify him or her of the following:

1. The nature of the infonnation requested.

2. The date of the rcqucst.

3. The fact that the birth parent has the right to file with the
department the affidavit under sub. (2).

(b) Within 3working days after contacting a birth parent, the
department, or agency contracted with under sub. (11}, shall send
the birth parent a written copy of the information specified under
par. (a) and a blank copy of the affidavit.
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(c) If the birth parent files the affidavit, the department, or
agency contracted with under sub. (11), shall disclose the
requested information if permitted under sub. (5).

(d) If the department or an agency has contacted a birth parent
under this subsection, and the birth parent does not file the affida-
vit, the department may not disclose the requested information.

(e) If, after a search under this subsection, a known birth parent
cannot be located, the department, or agency contracted with
under sub. (11), may disclose the requested information if the
other birth parent has filed an unrcvoked affidavit under sub. (2).

(f) The department or agency conducting a search under this
subsection may not contact a birth parent again on behalf of the
same requester until at least 12 months after the date of the pre-
vious contact. Further contacts with a birth parent under this sub-
section on behalf of the same requester may be made only if 5
years have elapsed since the date of the last contact.

(®)(a) If abirth parent is known to be dead and has not filed
an unrevoked affidavit under sub. (2), the department, or agency
contracted with under sub. (11), shalt so inform the requester. The
department or agency may not provide the requester with his or
her original birth certificate or with the identity of that parent, but
shall provide the requester with any available information it has
on file regarding the identity and location of the other birth parent
if both of the following conditions exist:

1. The other birth parent has filed an unrevoked affidavit
under sub. (2).

2. One year has elapsed since the death of the deceased birth
parent.

(b) If a birth parent is known to bc dead, the department, or
agency contracted with under sub. (11), in addition to the informa-
tion provided under par. (a), shall provide the requester with any
nonidentifying social history information about the deceased par-
ent on file with the department or agency.

(8m) If the department, or agency contracted with under sub.
(11), may not disclose the information requested under this sec-
tion. it shall provide the requester with any nonidentifying social
history information about either of the birth parents that it has on
file.

(9) The requester may petition the circuit court to order the
department or agency designated by the department to disclose
any information that may not be disclosed under this section. The
court shall grant the petition for good cause shown.

(10) Any person, including this state or any political subdivi-
sion of this state, who participates in good faith in any requirement
of this section shall have immunity from any liability, civil or
criminal, that results from his or her actions. In any proceeding,
civil or criminal, the good faith of any person participating in the
requirements of this section shall bz presumed.

(11) The department shall promulgate rules to implement this
section and may contract with an agency to administer this sec-

tion.

History: 1981 c. 359,391: 1983a 471: 1985a 176: 1985 a 332s. 251 (l);
a 31; 1995 a 27.

Cross Reference: Seealso ch. HFS 53, Wis. adm. code.

48.434 Release of identifying information by an
agency when authorization is granted. (1) DEFINITIONS.
In this section:

(@) “Adoptivc parent” means a person who has adopted a child
in this state or who has adopted in another state a child who was
placed for adoption with that person in this state.

(b) “Birth parent” has the meaning given under s. 48.432 (1)
(am).

(2) Any birth parent of a child may file with the agency that
placed the child for adoption under s. 48.833 or that was appointed
the guardian of the child under s. 48.837 (6) (d) a written authori-
zation for the agency to release any available information about
the birth parent’s identity and location to one or both adoptive par-
ents of the child.

1989

(3) Any adoptive parent of a child may file with the agency
that placed the child for adoption under s. 48.833 or that was
appointed the guardian of the child under s. 48.837 (6) (d) a writ-
ten authorization for the agency to release any available informa-
tion about the adoptive parent’s identity and location to one or
both birth parents of the child.

(@) A written authorization filed under sub. (2) or (3) may be
revoked at any time by notifying the agency in writing.

(5) Upon the request of an adoptive parent of a child, the
agency receiving the request shall provide to the adoptive parent
any available information about the identity and location of a birth
parent of the child if the agency has on file an unrevoked written
authorization filed by that birth parent under sub. (2) authorizing
the release of that information to the adoptive parent.

(6) Upon the request of a birth parent of a child, the agency
receiving the request shall provide to the birth parent any available
infomiation about the identity and location of an adoptive parent
of the child if the agency has on file an unrevoked written authori-
zation filed by that adoptive parent under sub. (3) authorizing the
release of that information to the birth parent.

(7) This section does not apply if the adopted child is 21 years
of age or over.

(@) Any person, including this state or any political subdivi-
sion of this state, who participates in good faith in any requirement
of this section shall have immunity from any liability, civil or
criminal, that results from his or her actions. In any proceeding,
civil or criminal, the good faith of any person participating in the
requirements of this section shall be presumed.

(9) An agency may assess a reasonable fee for responding to
arequest for information or a request to file a written authorization
under this section.

(10) No agency may contact any person for the purpose of
determining whether the person wishes to authorize the agency to
release information under this section. An agency may contact the
birth parent or adoptive parent of a child who was adopted before
April 29, 1998, one time, by mail, to inform them of the procedure
by which identifying information may be released under this sec-
tion.

(11) A written authorization tiled with an agency under this
section shall be notarized.

History: 1997 a. 104.
NOTE: 1997 Wis. A& 104, which affected this section, contains explanatory
notes.

48.435 Custody of children. The mother of a nonmarital

child has legal custody of the child unless the court grants legal

custody to another person or transfers legal custody to an agency.
History: 1979c. 330; 1983a 447.

SUBCHAPTER IX
JURISDICTION OVER PERSON 17 OR OLDER

48.44 Jurisdiction over persons 17 or older. (1) The
court hasjurisdiction over persons 17years of age or older as pro-
vidcd under ss. 48.133.48.355 (4) and 48.45 and as otherwise spe-
cifically provided in this chapter.

(2) The court hasjurisdiction over a person subject to an order
under s. 48.366 for all matters relating to that order.

History: 1971c. 213s. 5; 1975 ¢. 39: 1977 ¢. 354; 1987 a. 27: 1989 a 121; 1995
a 27; 1997 a 35, 292.

48.45 Orders applicableto adults. (1) (a) Ifin the hear-
ing of a case of a child alleged to be in a condition described in s.
48.13 it appears that any person 17 years of age or older has been
guilty of contributing to, encouraging, or tending to cause by any
act or omission, such condition of the child: the judge may make
orders with respect to the conduct of such person in his or her rela-
tionship to the child, including orders determining the ability of
the person to provide for the maintenance or care of the child and
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directing when, how and where funds for the maintenance or care
shall be paid.

(am) If in the hearing of a case of an unborn child and the
unborn child’s expectant mother alleged to be in a condition
described in s. 48.133 it appears that any person 17 years of age
or over has been guilty of contributing e, encouraging, or tending
to cause by any act or omission, such condition of the unborn child
and expectant mother, the judge may make orders with respect to
the conduct of such person in his or her relationship to the unborn
child and expectant mother.

(b) An act or failure to act contributes to a condition of a child
as described in s. 48.13 or an unborn child and the unborn child’s
expectant mother as described in s. 48.133, although the child is
not actually adjudicated to come within the provisions of s. 48.13
or the unborn child and expectant mother are not actually adjudi-
cated to come within the provisions of s.48.133, if the natural and
probable consequences of that act or failure to act would be to
cause the child to come within the provisions of s. 48.13 or the
unborn child and expectant mother to come within the provisions
ofs. 48.133.

(Im) (a) In a proceeding in which a child has been found to
be in need of protection or services under s. 48.13, thejudge may
order the child’s parent, guardian or legal custodian to comply
with any conditions determined by the judge to be necessary for
the child’s welfare. An order under this paragraph may include an
order to participate in mental health treatment, anger manage-
ment, individual or family counseling or parent training and
education and to make a reasonable contribution, based on ability
to pay, toward the cost of those services.

(b) Ajudge may not order inpatient trcatment under par. (a) for
a child’s parent, guardian or legal custodian. All inpatient treat-
ment commitments or admissions must be conducted in accor-
dance with ch. 51.

(1r) In aproceeding in which an unborn child has been found
to be in need of protection or services under s. 48.133, the judge
may impose on the expectant mother any disposition perniitted
under s. 48.347 (1) to (6).

(2) No order under sub. (I) (@) or (am) or (Im) (a) may be
entered until the person who is the subject of the contemplated
order is given an opportunity to be heard on the contemplated
order. The court shall cause notice of the time, place and purpose
of the hearing to be served on the person personally at least 10
days before the date of hearing. The procedure in these cases
shall, as far as practicable, be the same as in other cases in the
court. At the hearing the person may be represented by counsel
and may produce and cross—examinewitnesses. Any person who
fails to comply with any order issued by a court under sub. (1) (a)
or (am) or (1m) (a) may be proceeded against for contempt of
court. If the person’s conduct involves a crime, the person may
be proceeded against under the criminal law.

(3) If it appears at a court hearing that any person 17 years of
age or older has violated s. 948.40, the judge shall refer the record
to the district attorney for criminal proceedings as may be war-
ranted in the district attorney’s judgment. This subsection does
not prevent prosecution of violations of s. 948.40 without the prior
reference by the judge to the district attorney, as in other criminal
cases.

History: 1977c. 354.419; 1987a. 332s.64; 1989a. 121; 1993a. 118, 377; 1995
a.27,77; 1997a. 35,292.

Involuntary commitment was not authorized I this section. Contempt In Interest
of L 5. 137 Wi, 2d 207, 0 MW 3d 79 (0L Ape. 1987

SUBCHAPTER X
REHEARING AND APPEAL

48.46 New evidence; relief from judgment terminating
parentalrights. {1) Except as provided in subs. (Im), (2) and
(3), the child whose status is adjudicated by the court, the parent,
guardian or legal custodian of that child, the unborn child whose

status is adjudicated by the court or the expectant mother of that
unborn child may at any time within one year after the entering of
the court’s order petition the court for a rehearing on the ground
that new evidence has been discovered affecting the advisability
of the court’s original adjudication. Upon a showing that such evi-
dence does exist, the court shall order a new hearing.

) Except as provided in sub. (2), the parent, guardian or
legal custodian of the child or the child whose status is adjudicated
by the court in an order entered under s. 48.43 or an order adjudi-
cating paternity under subch. VIII may, within the time permitted
under this subsection, petition the court for a rehearing on the
ground that new evidence has been discovered affecting the advis-
ability of the court’s adjudication. Upon a showing that such evi-
dence does exist, the court shall order a new hearing. A petition
under this subsection shall be filed within one year after the date
on which the order under s. 48.43 or order adjudicating paternity
under subch. VIII is entered, unless within that one—year period
a court in this state or in anotherjurisdiction enters an order grant-
ing adoption of the child, in which case a petition under this sub-
section shall be filed before the date on which the order granting
adoption is entered or within 30 days after the date on which the
order under s. 48.43 or order adjudicating paternity under subch.
VIII is entered, whichever is later.

(2) A parent who has consented to the termination of his or her
parental rights under s. 48.41 or who did not contest the petition
initiating the proceeding in which his or her parental rights were
terminated may move the court for relief from the judgment on
any of the grounds specified in s. 806.07 (1) (a), (b). (c), (d) or (f).
Any such motion shall be filed within 30 days after the entry of the
judgment or order terminating parental rights, unless the parent
files a timely notice of intent to pursue relief from the judgment
under s. 808.04 (Tmj, in which case the motion shall be filed
within the time permitted by s. 809.107 (5). A motion under this
subsection does not affect the finality or suspend the operation of
the judgment or order terminating parental rights. Motions under
this subsection and appeals to the court of appeals shall be the
exclusive remedies for such a parent to obtain a new hearing in a
termination of parental rights proceeding.

(3) An adoptive parent who has been granted adoption of a
child under s. 48.91 (3) may not petition the court for a rehearing
under sub. (1) or move the courtunder s. 806.07 for relief from the
order granting adoption. A petition for termination of parental
rights under s. 48.42 and an appeal to the court of appeals shall ke
the exclusive remedies for an adoptive parent who wishes to end
his or her oarental relationshia with his or her adooted child.

History: 1977¢.449; 1979c. 300: 1987 a. 383; Sup. Ct. Order, 146 Wis. 2d xxxiii
(1988); 1995 a. 275; 1997a. 104,114, 252, 292.

Judicial Council Note, 1988: Sub. (2)limits the remedies for relief from a judg-
ment or order terminating parental rights when the aggrieved party is a papzss whose
rights were terminated by consent or who has failed to contest the petition, The
motion fur relief from the judgment or order must he filed within 40 days after entry
of the judgment or order terminating parental rights, unless the appellate process is
timely initiated, in which case the motion must be filed within 60 days after service
of the transcript. The court mrs1 grant a reheating upon a prima facie showing of one
or more of the following grounds: mistake, inadvertence, surprise or excusable
neglect: newly discovered evidence justifying a new hearing under s. 805.15 @;
fraud, misrepresentation or other misconduct of an adverse party; the judgment or
order is void; the judgment or order is based upon a priorjudgment which has been
reversed or otherwise vacated. [Re Order effective Jan. t, 1989]

Affidavits hy the mother that she consented under duress and by her attorneys to
what he expected to prove were not sufficient to reopen the case. Schroud ». Milwau-
kee County Department of Public Welfare. 53 Wis. 2d 620. 193N.W.2d 671 (1972).

SUBCHAPTER XI
AUTHORITY

48.48 Authority of department. The department shall have
authority:

1D promote the enforcement of the laws relating to non-
marital children, children in need of protection or services includ-
ing developmentally disabled children and unborn children in
need of protection or services and to take the initiative in all mat-
ters involving the interests of those children and unborn children
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when adequate provision for those interests is not made. This duty
shall be discharged in cooperation with the courts, county depart-
ments, licensed child welfare agencies and with parents, expec-
tant mothers and other individuals interested in the welfare of chil-
dren and unborn children.

(2) To assist in extending and strengthening child welfare ser-
vices with appropriate federal agencies and in conformity with the
federal social security act and in cooperation with parents, other
individuals and other agencies so that all children needing such
services are reached.

(3)To accept guardianship of children when appointed by the
court, and to provide special treatment or care when directed by
the court. A court may not direct the department to administer
psychotropic medications to children who receive special treat-
ment or care under this subsection.

(3m)To accept appointment by an American Indian tribal
court in this state as guardian of a child for the purpose of making
an adoptive placement for the child if all of the following condi-
tions exist:

(a) The child'does not have parents or a guardian or the parental
rights to the child have been terminated by a tribal court in accor-
dance with procedures that are substantially equivalent to the pro-
cedures specified in subch. VIII.

(b) The tribal court has transferred the guardianship or legal
custody, or both, of the child to the department, if the child does
not have parents or a guardian.

(c) The tribal court’s judgment for termination of parental
rights identifies the department as the agency that will receive
guardianship or legal custody, or both, of the child upon termina-
tion, if the parental rights to the child have been terminated.

(d) The tribal court has signed a written contract that addresses
federal and state law and that provides that the tribal court will
accept the return of the legal custody or the legal custody and
guardianship of the child if the department petitions the tribal
court to do so under s. 48.485.

(8)To place children under its guardianship for adoption.

(8m)To enter into agreements with American Indian tribes in
this state to implement the Indian child welfare act, 25 USC 1911
to 1963.

(9) To license foster homes or treatment foster homes as pro-
vided in s. 48.66 (1) (a) for its own use or for the use of licensed
child welfare agencies or, if requested to do so, for the use of
county departments.

{9m) To license shelter care facilities as provided in s. 48.66
(1) (a),

(10) To license child welfare agencies and day care centers as
provided in s. 48.66 (1) (a).

(11) When notified of the birth or expected birth of a child who
is or is likely to be a nonmarital child, to see that the interests of
the child are safeguarded, that steps are taken to establish the
child’s paternity and that there is secured for the child, if possible,
the care, support and education the child would receive if he or she
were a marital child.

(12) (a) To enter into an agreement to assist in the cost of care
of a child after legal adoption when the department has deter-
mined that such assistance is necessary to assure the child’s adop-
tion. Agreements under this paragraph shall be made in accor-
dance with s. 48.975. Payments shall be made from the
appropriation under s. 20.435 (3) (dd).

(b) This subsection shall be administered by the department
according to criteria, standards and review procedures which it
shall establish.

(13) To promulgate rules for the payment of an allowance to
children in its institutions and a cash grant to a child being dis-
charged from its institutions.

(15) To license group homes as provided in s. 48.625.

(16) To establish and enforce standards for services provided
under ss. 48.345 and 48.347.

{(16m) To employ under the unclassified service in an office
of the department that is located in a 1st class city a director of the
office of urban development who shall be appointed by the secre-
tary to serve at the pleasure of the secretary and who shall coordi-
nate the provision of child welfare services in a county having a
population of 500,000 or more with the implementation of the
Wisconsin works program under ss.49.141 to 49.161 in a county
having a population of 500,000 or more.

(17) (a) Ina county having a population of 500,000 or more,
to administer child welfare services and to expend such amounts
as may be necessary out of any moneys which may be appro-
priated for child welfare services by the legislature, which may be
donated by individuals or private organizations or which may be
otherwise provided. The department shall also have authority to
do all of the following:

1. Investigate the conditions surrounding nonmarital chil-
dren, children in need of protection or services and unbom chil-
dren in need of protection or serviceswithin the county and to take
every reasonable action within its power to secure for them the full
benefit of all laws enacted for their benefit. Unless provided by
another agency, the department shall offer social services to the
caretaker of any child, and to the expectant mother of any unborn
child, who is referred to the department under the conditions spe-
cified in this subdivision. This duty shall be discharged in coop-
eration with the court and with the public officers or boards legally
responsible for the administration and enforcement of these laws.

2. Accept legal custody of children transferred to it by the
court under s. 48.355, to accept supervision over expectant moth-
ers of unborn children who are placed under its supervision under
s.48.355. and to provide special treatment or care for children and
expectant mothcrs if ordered by the court and if providing special
treahnent or care is not the responsibility of the county department
under s. 46.215, 51.42, or 51.437. A court may not order the
department to administer psychotropic medications to children
and expectant mothcrs who receive special treatment or care
under this subdivision.

3. Provide appropriate protection and services for children
and the expectant mothers of unborn children in its care, including
providing services for those children and their families and for
those expectant mothers in their own homes, placing the children
in licensed foster homes, treatment foster homes or group homes
in this state or another state within a reasonable proximity to the
agency with legal custody or contracting for services for those
children by licensed child welfare agencies, except that the
department may not purchase the educational component of pri-
vate day treatment programs unless the department, the school
board as defined in s. 115.001(7) and the state superintendent of
public instruction all determine that an appropriate public educa-
tion program is not available. Disputes between the department
and the school district shall be resolved by the state superintendent
of public instruction.

4. Provide for the moral and religious training of children in
its care according to the religious belief of the child or of his or her
parents.

5. Place children in a county children’s home in the county,
to accept guardianship of children when appointed by the court
and to place children under its guardianship for adoption.

6. Provide services to the court under s. 48.06.

7. Contract with any parent or guardian or other person for the
care and maintenance of any child.

8. License foster homes or treatment foster homes in accor-
dance with s. 48.75.

9. Use in the media a picture or description of a child in its
guardianship for the purpose of finding adoptive parents for that
child.

10. Administer kinship care and long—term kinship care as
provided in s. 48.57 (3m), (3n) and (3p).

11. Contract with the county department under s. 46.215,
51.42 or 51.437 or with a licensed child welfare agency to provide
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any of the services that the department is authorized to provide
under this chapter.

(b) In performing the functions specified in par. (a), the depart-
ment may avail itself of the cooperation of any individual or pri-
vate agency or organization interested in the social welfare of chil-
dren and unborn children in the county.

(c) From the appropriationsunder s. 20.435 (3) (cx), {gx), (kw)
and (mx), the department may provide funding for the mainte-
nance of any child who meets all of the following criteria:

1. Is 18 years of age or older.

2. Isenrolled in and regularly attending a secondary educa-
tion classroom program leading to a high school diploma.

3. Received funding under s. 20.435 (3) (cx) or 46.495 (1) (d)
immediately prior to his or her 18th birthday.

4. s living in a foster home, treatment foster home, group
home, or residential care center for children and youth.

(d) The fiinding provided for the maintenance of a child under
par. (c) shall be in an amount equal to that which the child would
receive under s. 20.435 (3) (cx), (gx), (kw) and (inx) or 46.495 (1)

(d) if the child were 17 years of age.

History: 1973c. 90,333; 1977c. 29; 1977c. 83s. 26: 1977c. 354,418,447,449;
1979 c. 34 ss. 833m. 834,2102 (20) [}, 1979¢. 221.300:, 1983a. 27 5. 2202 (20):
1983a. 189 5. 329 (17); 1983 a. 447; 1985 a. 135, 176: 1985 a. 332's. 251 (3): 1987
a.339: 1989 a. 31, 107,359; 1991a.316; 1993 a. 16, 375, 385, 446, 491; 1995a.27
ss. 2526 to 2534m, 9126(19), 9145(1); 1995a. 77; 1997a 27, 35, 80, 105, 292; 1999
a 9,2001 a 38.59.69

Cross Reference: Seealso ch HFS 51, Wis adm code

An allegation that the department failed to adopt rules or to exercise supervision
over a local social service agency and that those failures led to a deprivation of child
custody without due process stated a cause of action for deprivation of civil rights.
Roe v. Borup, 3006 F. Supp, 127 (1980).

The state has ultimate foster care responsibility. and dismissal of a 42 USC 1983
action against the state for civil rights violations by a county agency was not appropri-
ate. Jeanine B. by Blondin v. Thompson. 877 F. Supp. 1268 (1995).

48.485 Transfer of tribal children to department for
adoption. If the department accepts guardianship or legal cus-
tody or both fram an American Indian tribal court under s. 48.48
(3m), the department shall seek a permanent adoptive placement
for the child. If a permanent adoptive placement is not in progress
within 2 years after entry of the termination of parental rights
order by the tribal court, the department may petition the tribal
court to transfer legal custody or guardianship of the child back to
the tribe.
History: 1989a. 31.

48.52 Facilities for care of children and adult expec-
tant mothers in care of department.  EIPACILITIES MAIN-
TAINED OR USED FOR CHILDREN. The department may maintain or
use the following facilities for children in its care:

(a) Receiving homes to be used for the temporary care of chil-
dren;

(b) Foster homes or treatment foster homes;

(c) Group homes; and

(f) Other facilities deemed by the department to be appropriate
for the child, except that no state funds may be used for the mainte-
nance of a child in the home of a parent or relative eligible for aid
under s. 49.19 if such funds would reduce federal funds to this
state.

{1m) FACILITIES MAINTAINED OR USED FOR ADULT EXPECTANT
MOTHERS. The department may maintain or use the following
facilities for adult cxpectant mothers in its care:

(@) Community—based residential facilities, as defined in s.
50.01 (lg).

(b) Inpatient facilities, as defined in s. 51.01 (10).

(e Cuker facilities determined by the department to bc
appropriate for the adult expectant mother.

(2) UsE oF OTHER FACILITIES. () In addition to the facilities
and services described in sub. (1), the department may use other
facilities and services under itsjurisdiction. The department may
also contract for and pay for the use of other public facilities or pri-
vate facilities for the care and treatment of children and the expec-

tant mothers of unborn children in its care. Placements in institu-
tions for the mentally ill or developmentally disabled shalt be
made in accordance with ss. 48.14 (5), 48.347 (6) and 48.63 and
ch. 51.

(b) Public facilities are required to accept and care for persons
placed with them by the department in the same manner as they
would be required to do had the legal custody of these persons
been transferred by a court of competentjurisdiction. Nothing in
this subsection shall be construed to require any public facility to
serve the dcpartment inconsistently with its functions or with the
laws and regulations governing their activities; or to give the
department authority to use any private facility without its con-
sent.

(c) The department shall have the right to inspect all facilities
it is using and to examine and consult with persons whom the
department has placed in that facility.

(4) COEDUCATIONAL PROGRAMS AND INSTITUTIONS. The
department may institute and maintain coeducational programs
and institutions under this chapter.

History: 1971c.213s.5; 1971 c. 215; 1973c. 90; 1975c. 39. 430; 1977 c. 354:
1979c. 89; 1987 a. 332 s. 64; 1989a. 31.107; 1993a. 385,446; 1995a. 27 ss. 2541
to 2541r, 9126 (19); 1995a. 77; 1997 a. 292.

A detention home is not one of the “other facilities” under sub. (1). State ex rel.
Harris v. Larson, 64 Wis. 2d 521,219 N.w.2d 335 (1974).

Foster homes owned, operated, or contracted for by the department or a county
department are immune from local zoning ordinances. Foster homes owned, oper-
ated, or contracted for by licensed child welfare agencies are not immune. All family
operated foster homes are subject to local zoning. Municipal foster home licensing
ordinances are unenforceable. 63 Atty. Gen. 34.

Foster homes leased by the department pursuant to sub. (2)are immune from local
zoning to the extent that the zoning conflicts with the department’s possessory use of
property under ch. 48. subject to S. 13.48 (13). The lessor remains responsible for
property tax. 65 Atty. G 93.

48.547 Alcohol and other drug abuse program.
(1) LEGISLATIVE FINDINGS AND PURPOSE. The legislature finds that
the use and abuse of alcohol and other drugs by children and the
expectant mothers of unborn children is a state responsibility of
statewide dimension. The legislature recognizes that there is a
lack of adequate procedures to screen, assess and treat children
and the cxpectant mothers of unborn children for alcohol and
other drug abuse. To reduce the incidence of alcohol and other
drug abuse by children and the expectant mothers of unborn chil-
dren, the legislature deems it necessary to experiment with solu-
tions to the problems of the use and abuse of alcohol and other
drugs by children and the expectant mothers of unborn children
by establishing ajuvenile and expectant mother alcohol and other
drug abuse program in a limited number of counties. The purpose
of the program is to develop intake and court procedures that
screen, assess and give new dispositional alternatives for children
and expectant mothers with needs and problems related to the use
of alcohol beverages, controlled substances or controlled sub-
stance analogs who come within the jurisdiction of a court
assigned to exercise jurisdiction under this chapter and ch. 938 in
the counties selected by the department.

(2) DEPARTMENT RESPONSIBILITIES. Within the availability of
funding under s. 20.435 (7) (mb) that is available for the program,
the department shall select counties to participate in the program.
Unless a county department of human services has been estab-
lished under s. 46.23 in the county that is seeking to implement a
program, the application submitted to the department shall be a
joint application by the county department that provides social
services and the county department established under s.51.42 or
51.437. The department shall select counties in accordance with
the request for proposal procedures established by the department.
The department shall give a preference to county applications that
include a plan for case management.

(3) MULTIDISCIPLINARY SCREEH. The department shall provide
a multidisciplinary screen for the program. The screen shall be
used by an intake worker to determine whether or not a child or
an expectant mother of an unborn child is in need of an alcohol or
other drug abuse assessment. The screen shall also include indica-
tors that screen children and expectant mothers for:
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(a) Family dysfunction.

(b) School, truancy or work problems.

(c) Mental health problems.

(d) Delinquent or criminal behavior patterns.

(4) ASSESSMENT CRITERIA. The department shall provide uni-
form alcohol and other drug abuse assessment criteria to be used
in the pilot program under ss. 48.245 (2) (a) 3. and 48.295 (1). An
approved treatment facility that assesses a person under s. 48.245
(2) (a) 3. or 48.295 (1) may not also provide the person with treat-
ment unless the department permits the approved treatment facil-
ity to do both in accordance with the criteria established by rule

by the department.
History: 1987 a 339; 1989a 31; 1993a. 213; 1995a. 77.448; 1997a 292.

48.548 Multidisciplinaryscreen and assessment crite-
ria. The department shall make the multidisciplinary screen
developed under s. 48.547 (3) and the assessment criteria devel-
oped under s. 48.547 (4) available to all counties.

History: 1987 a 339.

48.55 State adoption information exchange and state
adoption center. (1) The department shall establish a state
adoption information exchange for the purpose of finding adop-
tive homes for children with special needs who do not have perma-
nent homes and a state adoption center for the purposes of increas-
ing public knowledge of adoption and promoting to adolescents
and pregnant women the availability of adoption services. From
the appropriation under s. 20.435 (3) (dg), the department may
provide not more than 5163,700 in fiscal year 2001-02 and not
more than $171,300 in each fiscal year thereafter as grants to indi-
viduals and private agencies to provide adoption information
exchange services and to operate the state adoption center.

(2) The department shall promulgate rules governing the
adoption information exchange and rules specifying the functions
of the state adoption center. The rules specifying the functions of
the state adoption center shall include all of the following:

(a) Training persons who provide counseling to adolescents
including school counselors, county or department employees
providing child welfare services under s. 48.56 or 48.561 and
employees of a clinic providing family planning services, as
defined in s. 253.07 (1) (b).

(b) Seeking persons to undergo training.

(c) Operating a toll-free telephone number to provide infor-
mation and referral services.

(d) Distributing pamphlets which provide information on the
availability of adoption services.

(e) Promoting adoption through the communications media.
History: 1953a.27; 1995 a 266: 1997 a 35, 1999a. 9 ss. 1135 to 1139; 2001 a
16

‘Cross Reference: See also chs. HFS 42, 50, and 51, Wis. adm. code.

SUBCHAPTER XII
CHILD WELFARE SERVICES

48.56 Child welfare services in counties having popu-
lations of less than 500,000. (1} Each county having a popu-
lation of less than 500,000 shall provide child welfare services
through its county department.

(2) Each county department shall employ personnel who
devote all or part of their time to child welfare services. Whenever
possible, these personnel shall be social workers certified under
ch. 457.

(3) This section shall not apply to those counties which had
child welfare services administered by the staff of the juvenile

court prior to January 1, 1955.
History: 1975c. 307; 1977 ¢.271; 1985a. 176; 1991a 160: 1997 a. 27.

48.561 Child welfare services in a county having a
population of 500,000 or more. (1) The department shall

provide child welfare services in a county having a population of
500,000 or more.

(2) The departmentshall employ personnel in a county having
a population of 500,000 or more who devote all of their time
directly or indirectly to child welfare services. Whenever pos-
sible, these personnel shall be social workers certified under ch.
457.

(3) (a) A county having a population of 500,000 or more shall
contribute $58,893,500 in each state fiscal year for the provision
of child welfare services in that county by the department. That
contribution shall be made as follows:

1. Through a reduction of $37,209,200 from the amount dis-
tributed to that county under s. 46.40 (2) in each state fiscal year.

2. Through a reduction of $1,583,000 from the amount dis-
tributed to that county under s. 46.40 (2m) () in each state fiscal
year.

3. Through a deduction of $20,101,300 from any state pay-
ment due that county under s. 79.03, 79.04, 79.058, 79.06, or
79.08 as provided in par. (b).

(b) The department of administration shall collect the amount
specified in par. (a) 3. from a county having a population of
500,000 or more by deducting all or part of that amount from any
state payment due that county under s. 79.03, 79.04, 79.058,
79.06, or 79.08. The department of administration shall notify the
department of revenue, by September 15 of each year, of the
amount to be deducted from the state payments due under s. 79.03,
79.04, 79.058, 79.06, or 79.08. The department of administration
shall credit all amounts collected under this paragraph to the
appropriation accountunder s. 20.435 (3) (kw) and shall notify the
county from which those amounts are collected of that collection.
The department may not expend any moneys from the appropri-
ation account under s. 20.435 (3) (cx) for providing services to
childrcn and families under s. 48.48 (17) until the amounts in the
appropriation account under s. 20.435 (3) (kw) are exhausted.

History: 1997 a. 27, 237; 1999 a. 9; 2001 & 16.

48.57 Powers and duties of department and county
departments providing child welfare services. (1) Each
county department shall administer and expend such amounts as
may be necessary out of any moneys which may be appropriated
for child welfare purposes by the county board of supervisors or
by the legislature, which may be donated by individuals or private
organizations or which may be otherwise provided. The depart-
ment shall have the authority specified in s. 48.48 (17). A county
department shall have the authority:

(a) To investigate the conditions surrounding nonmarital chil-
dren, children in need of protection or services, including devel-
opmentally disabled children, and unborn children in need of
protection or services within the county and to take every reason-
able action within its power to secure for them the full benefit of
all laws enacted for their benefit. Unless provided by another
agency, the county department shall offer social services to the
caretaker of any child, and to the expectant mother of any unborn
child, who is referred to it under the conditions specified in this
paragraph. This duty shall be discharged in cooperation with the
court and with the public officers or boards legally responsible for
the administration and enforcement of those laws.

(b) To accept legal custody of children transferred to it by the
court under s. 48.355, to accept supervision over expectant moth-
ers of unborn children who are placed under its supervision under
S.48.355 and to provide special treatment or care for children and
expectant mothers if ordered by the court. A court may not order
a county department to administer psychotropic medications to
children and expectant mothers who receive special treatment or
care under this paragraph.

(c) To provide appropriate protection and services for children
and the expectant mothers of unborn children in its care, including
providing services for those children and their families and for
those expectant mothers in their own homes, placing those chil-
dren in licensed foster homes, treatment foster homes or group
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homes in this state or another state within a reasonable proximity
to the agency with legal custody or contracting for services for
those children by licensed child welfare agencies, except that the
county department may not purchase the educational component
of private day treatment programs unless the county department,
the school board as defined in s. 115.001 (7) and the state superin-
tendent of public instruction all determine that an appropriate pub-
lic education program is not available. Disputes between the
county department and the school district shall be resolved by the
state superintendent of public instruction.

(d) To provide for the moral and religious training of children
in its care according to the religious belief of the child or of his or
her parents.

(e) If a county department in a county with a population of
500,000 or more and if contracted to do so by the department, to
place childrenin a county children’shome in the county under pol-
icies adopted by the county board of supervisors, to accept guard-
ianship of children when appointed by the court and to place chil-
dren under its guardianship for adoption.

(f) To provide services to the court under s. 48.06.

(9) Upon request of the department of health and family ser-
vices or the department of corrections, to provide service for any
child or expectant mother of an unborn child in the care of those
departments.

(h) To contract with any parent or guardian or other person for
the care and maintenance of any child.

(hm) If a county department in a county with a population of
less than 500,000, to accept guardianship, when appointed by the
court, of a child whom the county department has placed in a foster
home or treatment foster home under a court order or voluntary
agreement under s. 48.63 and to place that child under its guard-
ianship for adoption by the foster parent or treatment foster parent.

(i) To license foster homes or treatment foster homes in accor-
dance with s. 48.75.

{11 To use in the media a picture or description ofa child in its
guardianship for the purpose of finding adoptive parents for that
child.

(2) In performing the functions specified in sub. (1) the county
department may avail itself of the cooperation of any individual
or private agency or organization interested in the social welfare
of children and unborn children in the county.

(3) (a) From the reimbursement received under s. 46.495 (1)
(d), counties may provide funding for the maintenance of any
child who:

1. Is 18years of age or older;

2. Is enrolled in and regularly attending a secondary educa-
tion classroom program leading to a high school diploma;

3. Received funding under s. 46.495 (1) (d) immediately prior
to his or her 18th birthday; and

4. s living in a foster home, treatment foster home, group
home, or residential care center for children and youth.

(b) The funding provided for the maintenance of a child under
par. (2) shall be in an amount equal to that which the child would
receive under S. 46.495 (1) (d) if the child were 17 years of age.

(3m) (a} In this subsection:

I. “Child” means a person under 18 years of age or a person
18years of age or over, but under 19years of age, who is a full
time student in good academic standing at a secondary school or
its vocational or technical equivalent and who is reasonably
expected to complete his or her program of study and be granted
a high school or high school equivalency diploma.

2. “Kinship care relative” means a stepparent, brother, sister,
stepbrother, stepsister, first cousin, nephew, niece, aunt, uncle or
any person of a preceding generation as denoted by the prefix of
grand, great or great -great, whether by blood, marriage or legal
adoption; or the spouse of any person named in this paragraph,
even if the marriage is terminated by death or divorce.

(am) From the appropriation under s. 20.435 (3) (ke), the
department shall reimburse counties having populations of less
than 500,000 for payments made under this subsection and shall
make payments under this subsection in a county having a popula-
tion of 500,000 or more. A county department and, in a county
having a population of 500,000 or more, the department shall
make payments in the amount of $215 per month to a kinship care
relative who is providing care and maintenance for a child if all of
the following conditions are met:

1. The kinship care relative applies to the county department
or department for payments under this subsection and the county
department or department determines that there is a need for the
child to be placed with the kinship care relative and that the place-
ment with the kinship care relative is in the best,interests of the
child.

2. The county department or department determines that the
child meets one or more of the criteria specified in s. 48.13 or
938.13, that the child would be at risk of meeting one or more of
those criteria if the child were to remain in his or her home or, if
the child is 18years of age or over, that the child would meet or
be at risk of meeting one or more of those criteria as specified in
this subdivision if the child were under 18 years of age.

4. The county department or department conducts a back-
ground investigation under sub. (3p) of the kinship care relative,
any employce and prospective employee of the kinship care rela-
tive who has or would have regular contact with the child for
whom the payments would be made and any other adult resident
of the kinship care relative’shome to determine if the kinship care
relative, employee, prospective employee or adult resident has
any arrests or convictions that could adversely affect the child or
the kinship care relative’s ability to care for the child.

4m. Subject to sub. i3p) (fm) 1. and 2., the kinship care rela-
tive states that he or she does not have any arrests or convictions
that could adversely affect the child or the kinship care relative’s
ability to care for the child and that no adult resident, as defined
in sub. (3p) (a), and no employee or prospective employee of the
kinship care relative who would have regular contact with the
child has any arrests or convictions that could adversely affect the
child or the kinship care relative’s ability to care for the child.

5. The kinship care relative cooperates with the county
department or department in the application process, including
applying for other forms of assistance for which the child may be
eligible.

5m. The kinship care relative is not receiving payments under
sub. (3n) with respect to the child.

6. The child for whom the kinship care relative is providing
care and maintenance is not receiving supplemental security
income under 42 USC 1381 to 1383c or state supplemental pay-
ments under s. 49.77.

(ar) The department shall promulgate rules to provide assess-
ment criteria for determining whether a kinship care relative who
is providing care and maintenance for a child is eligible to receive
payments under par. (am). The rules shall also provide that any
criteria established under the rules shall first apply to applications
for payments under par. (am) received, and to reviews under par.
(d) conducted, on the effective date of those rules.

(b) 1. The county department or, in a county having a popula-
rion of 500,000 or more, the department shall refer to the attorney
responsible for support enforcement under s. 59.53 (6) (a) the
name of the parent or parents of a child for whom a payment is
made under par. (am).

2. When any kinship care relative of a child applies for or
receives payments under this subsection, any right of the child or
the child’s parent to support or maintenance from any other per-
son, including any right to unpaid amounts accrued at the time of
application and any right to amounts accruing during the time that
payments are made under this subsection, is assigned to the state.
If a child who is the beneficiary of a payment under this subsection
is also the beneficiary of support under ajudgment or order that
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includes support for one or more children who are not the benefi-
ciaries of payments under this subsection, any support payment
made under the judgment or order is assigned to the state in the
amount that is the proportionate share of the child who is the bene-
ficiary of the payment made under this subsection, except as
otherwise ordered by the court on the motion of a party.

(c) The county department or, in a county having a population
of 500,000 or more, the department shall require the parent or par-
ents of a child for whom a payment is made under par. (am) to initi-
ate or continue health care insurance coverage for the child.

(cm) Akinship care relative who receives a payment under par.
(am) for providing care and maintenance for a child is not eligible
to receive a payment under sub. (3n) or s. 48.62 (4) for that child.

(d) A county department or, in a county having a population
of 500,000 or more, the department shall review a placement of
a child for which the county department or department makes pay-
ments under par. (am) not less than every 12 months after the
county department or department begins making those payments
to determine whether the conditions specified in par. (am) con-
tinue to exist. If those conditions do not continue to exist, the
county department or department shall discontinue making those
payments.

(e) The department shall determine whether the child is eligi-
ble for medical assistance under ss. 49.43 to 49.47.

(f) Any person whose application for payments under par. (am)
is not acted on promptly or is denied on the grounds that a condi-
tion specified in par. (am) 1., 2., 5. or 6. has not been met and any
person whose payments under par. (am) are discontinued under
par. (d) may petition the department under par. (g) for a review of
that action or failure to act. Review is unavailable if the action or
failure to act arose more than 45 days before submission of the
petition for review.

() 1. Upon receipt of a timely petition under par. (f) the
department shall give the applicant or recipient reasonable notice
and an opportunity for a fair hearing. The department may make
such additional investigation as it considers necessary. Notice of
the hearing shall be given to the applicant or recipient and to the
county department or subunit of the department whose action or
failure to act is the subject of the petition. That county department
or subunit of the department may be represented at the hearing.
The department shall render its decision as soon as possible after
the hearing and shall send a certified copy of its decision to the
applicant or recipient and to the county department or subunit of
the department whose action or failure to act is the subject of the
petition. The decision of the department shall have the satne cffcct
as an order of the county department or subunit of the department
whose action or failure to act is the subject of the petition. The
decision shall be final, but may be revoked or modified as altered
conditions may require. The department shall deny a petition for
review or shall refuse to grant relief if any of the following applies:

a. The petitioner withdraws the petition in writing.

b. The sole issue in the petition concerns an automatic pay-
ment adjustment or change that affects an entire class of recipients
and is the result of a change in state law.

¢. The petitioner abandons the petition. Abandonment occurs
if the petitioner fails to appear in person or by a representative at
a scheduled hearing without good cause, as determined by the
department.

2. If arecipient requests a hearing within 10days after the date
of notice that his or her payments under par. (am) are being discon-
tinued, those payments may not be discontinued until a decision
is rendered after the hearing but payments made pending the hear-
ing decision may be recovered by the department if the contested
action or failure to act is upheld. The department shall promptly
notify the county department of the county in which the recipient
resides or, if the recipient resides in a county having a population
of 500,000 or more, the subunit of the department administering
of the kinship care program in that county that the recipient has

requested a hearing. Payments under par. (am) shall be discontin-
ued if any of the following applies:

a. The recipient is contesting a state law or a change in state
law and not the determination of the payment made on the recipi-
ent’s behalf.

b. Therecipient is notified of a change in his or her payments
under par. (am) while the hearing decision is pending but the
recipient fails to request a hearing on the change.

3. The recipient shall be promptly informed in writing if his
or her payments under par. (am) are to be discontinued pending the
hearing decision.

(38n) (a) In this subsection:

1. “Child** means a person under 18 years of age or a person
18years of age or over, but under 19years of age, who is a full—
time student in good academic standing at a secondary school or
its vocational or technical equivalent and who is reasonably
expected to complete his or her program of study and be granted
a high school or high school equivalency diploma.

2. “Long-term kinship care relative” means a stepparent,
brother, sister, stepbrother, stepsister, first cousin, nephew. niece,
aunt, uncle or any person of a preceding generation as denoted by
the prefix of grand, great or great—great, whether by blood, mar-
riage or legal adoption, or the spouse of any person named in this
paragraph, even if the maniagc is tenninated vy death or divorce.

(am) From the appropriation under s. 20.435 (3) (kc), the
department shall reimburse counties having populations of less
than 500,000 for payments made under this subsection and shall
make payments under this subsection in a county having a popula-
tion of 500,000 or more. A county department and, in a county
having a population of 500,000 or more, the department shall
make monthly payments for each child in the amount specified in
sub. (3m) (am) (intro.) to a long—tenn kinship care relative who
is providing care and maintenance for that child if all of the fol-
lowing conditions are met:

1. The long—term Kinship care relative applies to the county
department or department for payments under this subsection and
provides proof that he or she has been appointed as the guardian
of the child under s. 48.977 (2).

2. The county department or department inspects the long-
term kinship care relative’s home, interviews the tong—term kin-
ship care relative and determines that long—temi placement with
the long—term kinship care relative is in the best interests of the
child.

4. The county department or department conducts a back-
ground investigation under sub. (3p) of the long—term kinship care
relative, the employees and prospective employees of the long—
1erm Kinship care relative who have or would have regular contact
with the child for whom the payments would be made and any
other adult resident, as defined in sub. (3p) (a), of the long—term
kinship care relative’s home to determine if the long—term kinship
care relative, employee, prospective employee or adult resident
has any anests or convictions that are likely to adversely affect the
child or the long--term kinship care relative’s ability to care for the
child.

4m. Subject to sub. (3p) (fin) Im. and 2m., the long—term kin-
ship care relative states that he or she does not have any arrests or
convictions that could adversely affect the child or the long—term
kinship care relative’s ability to care for the child and that, to the
best of the long—term kinship care relative’s knowledge, no adult
resident, as defined in sub. (3p) (2), and no employee or prospec-
tive employee of the long—term kinship care relative who would
have regular contact with the child has any arrests or convictions
that could adversely affect the child or the long—term kinship care
relative’s ability to care for the child.

5. The long—term kinship care relative cooperates with the
county department or department in the application process,
including applying for other forms of assistance for which the
child may be eligible.
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Sm. The long—term Kinship care relative is not receiving pay-
ments under sub. (3m) with respect to the child.

5r. The child for whom the long—termkinship care relative is
providing care and maintenance is not receiving supplemental
security income under 42 USC 1381 to 1383c or state supplemen-
tal payments under s. 49.77.

6. The long—term kinship care relative and the county depart-
ment or department enter into a written agreement under which
the long—term kinship care relative agrees to provide care and
maintenance for the child and the county department or depart-
ment agrees, subject to sub. (3p) (hm), to make monthly payments
to the long—term kinship care relative at the rate specified in sub.
(3m) (am) (intro.) until the earliest of the following:

a. The date on which the child attains the age of 18years or,
if on that date the child is a full-time student in good academic
standing at a secondary school or its vocational or technical equiv-
alent and is reasonably expected to complete his or her program
of study and be granted a high school or high school equivalency
diploma, the date on which the child is granted a high school or
high school equivalency diploma or the date on which the child
attains the age of 19 years, whichever occurs first.

b. The date on which the child dies.

c. The date on which the child is placed outside the long-term
kinship care relative’s home under a court order or under a volun-
tary agreement under s. 48.63 (1) or (5) (b).

d. The date on which the child ceases to reside with the long-
rerm Kinship care relative.

e. The date on which the long—term kinship care’s guardian-
ship under s. 48.977 terminates.

f. The date on which the child moves out of the state.

(ar) Subjectto sub. (3p) (fm) Im. and (hm), a county depart-
ment or, in a county having a population of 500,000 or more. the
department shall enter into an agreement under par. (am) 6. if all
of the following conditions are met:

1. All of the conditions in par. (am) 1. to 5r. are met.

2. The applicant has expressed a willingness to enter into the
agreement.

(b) 1. The county department or, in a county having a popula-
tion of 500,000 or more, the department shall refer to the attorney
responsible for support enforcement under s. 59.53 (6) (a) the
name Of the parent or parents of a child for whom a payment is
made under par. (am).

2. When any long—term kinship care relative of a child applies
for or receives payments under this subsection, any right of the
child or the child’s parent to support or maintenance from any
other person, including any right to unpaid amounts accrued at the
time of application and any right to amounts accruing during the
time that payments are made under this subsection. is assigned to
the state. Ifa child is the beneficiary of support under a judgment
or order that includes support for one or more children who are not
the beneficiaries of payments under this subsection, any support
payment made under the judgment or order is assigned to the state
in the amount that is the proportionate share of the child who is the
beneficiary of the payment made under this subsection, except as
otherwise ordered by the court on the motion of a party.

(c) The county department or, in a county having a population
of 500.000 or more, the department shall require the parent or par-
ents of a child for whom a payment is made under par. (@am)o initi-
ate or continue health care insurance coverage for the child.

(cm) A long—term kinship care relative who receives a pay-
ment under par. (am) for providing care and maintenance for a
child is not eligible to receive a payment under sub. (3m) or s.
48.62 (4) for that child.

(d) The county department or, in a county having a population
of 500,000 or more, the department shall, at least once every 12
months after the county department or department begins making
payments under this subsection, determine whether any of the
events specified in par. (am) 6. a. to f. have occurred. If any such

events have occurred, the county department or department shall
discontinue making those payments.

(e) The department shall determine whether the child is eligi-
ble for medical assistance under ss. 49.43 t0 49.47.

(f) Any person whose application for payments under par. (am)
is not acted on promptly or is denied on the grounds that a condi-
tion specified in par. (am)1., 2., 5., 5m. or 5r. has not been met and
any person whose payments under par. (am) are discontinued
under par. (d) may petition the department under par. (g) for a
review of that action or failure to act. Review isunavailable if the
action or failure to act arose more than 45 days before submission
of the petition for review.

(g) 1. Upon receipt of a timely petition under par. (f) the
department shall give the applicant or recipient reasonable notice
and an opportunity for a fair hearing. The department may make
such additional investigation as it considers necessary. Notice of
the hearing shall be given to the applicant or recipient and to the
county department or subunit of the departnient whose action or
failure to act is the subject of the petition. That county department
or subunit of the department may be represented at the hearing.
The department shall render its decision as soon as possible after
the hearing and shall send a certified copy of its decision to the
applicant or recipient and to the county department or subunit of
the department whose action or failure to act is the subject of the
petition. The decision of the department shall have the same effect
as an order of the county department or subunit of the department
whose action or failure to act is the subject of the petition. The
decision shall be final, but may &z revoked or modified as altered
conditions may require. The department shall deny a petition for
review or shall refuse to grant relief if any of the following applies:

a. The petitioner withdraws the petition in writing.

b. The sole issue in the petition concerns an automatic pay-
ment adjustment or change that affects an entire class of recipients
and is the result of a change in state law.

¢. The petitioner abandons the petition. Abandonment occurs
if the petitioner fails to appear in person or by a representative at
a scheduled hearing without good cause, as determined by the
department.

2. Ifarecipient requests a hearing within 10 days after the date
of notice that his or her payments under par. (am) are being discon-
tinued, those payments may not be discontinued until a decision
is rendered after the hearing but payments made pending the hear-
ing decision may be recovered by the department if the contested
action or failure to act is upheld. The department shall promptly
notify the county department of the county in which the recipient
resides or. if the recipient resides in a county having a popuiation
of 500,000 or more, the subunit of the department administering
of the long—term kinship care program in that county that the
recipient has requested a hearing. Payments under par. (am) shall
be discontinued if any of the following applies:

a. The recipient is contesting a state law or a change in state
law and not the determination of the payment made on the recipi-
ent’s behalf.

b. The recipient is notified of a change in his or her payments
under par. (am) while the hearing decision is pending but the
recipient fails to request a hearing on the change.

3. The recipient shall be promptly informed in writing if his
or her payments under par. (am) are to be discontinued pending the
hearing decision.

(3p) (a) In this subsection, “adult resident” means a person 18
years of age or over who lives at the home of a person who has
applied for or is receiving payments under sub. (3m) or (3n) with
the intent of making that home his or her home or who lives for
more than 30 days cumulative in any 6-nionth period at the home
of a person who has applied for or is receiving payments under
sub. (3m) or (3n).

(b) 1. After receipt of an application for payments under sub.
(3m) or (3n), the county department or, in a county having a popu-
lation of 500,000 or more, the department of health and family ser-






